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The Right Hon. Christopher Palles, Lord Chief 


Baron of Exchequer in Ireland 


OME years ago Mr. Justice Gran- 
tham was on circuit in Liverpool, 
and happening to have some leisure 
crossed to Dublin and visited the Four 
Courts there. This English judge might 
have learned something from Irish wit 
and wisdom. He however wrote a letter 
to the Times, not to express his admira- 
tion for his learned brethren, but his 
surprise at their having so little to do. 
Comment is unnecessary. Ireland is not 
a commercial country, and the legal 
business of all Ireland is small in amount 
when compared with the legal business 
of London alone. It is not the amount 
of Irish litigation, but the intellectual 
output of bench and bar in Ireland, 
which is so remarkable. Great as have 
been the services of Ireland to the 
British Army, those services have been 
excelled by her services to English law 
as administered both in England and 
Ireland. Lord Russell of Killowen, the 
late Lord Chief Justice of England, began 
his career as a solicitor in Belfast. 

The late Lord FitzGibbon (the friend 
of Lord Randolph Churchill), an Irish 
judge, was one of the wisest and wittest 
of men. The House of Lords (as final 
court of appeal) is composed of the 
Lord High Chancellor (Lord Loreburn) 
and of four Lords of Appeal in Ordinary, 
— Lords Macnaghten, Atkinson, Collins 


and Shaw. Three of them are Irish- 
men, and if Lord Loreburn is a Scotch- 
man, as Lord Shaw undoubtedly is, Eng- 
land is unrepresented in its final court 
of appeal. 

Lord Collins, late Master of the Rolls 
in England, is the son of an Irish K.C. 
Lord Macnaghten is generally recognized 
as the judge whose law and whose lan- 
guage are equally sound and clear. 
Although Lord Macnaghten is descended 
from Sir Alexander Macnaghten, who 
fell fighting for James IV of Scotland 
on the field of Flodden, his family has 
since become Irish, and he is an Antrim 
man. 

Lord Atkinson was a member of the 
Irish bar, and an Irish M. P. before he 
became a Lord of Appeal. It is not, 
however, with these eminent Irishmen 
that the present article deals, but with 
another Irish lawyer, who is the greatest 
judge that has ever sat in an Irish 
court of justice. 

Where two or three Irish lawyers are 
gathered together, and any question 
arises as to who is the greatest living 
Irish legal luminary, there can be no 
doubt as to the name that will unani- 
mously be given. It will that of the 
Right Hon. Christopher Palles, Lord 
Chief Baron of Exchequer in Ireland 
since 1874. Prior to his appointment 


























The Green Bag 


he had filled the posts of Solicitor and 
Attorney General for Ireland in Mr. 
Gladstone’s government (1872-74). This 
appointment was therefore a political 
appointment. If you had searched over 
the British Empire, you could not have 
found a man better fitted than he is 
for the highest judicial office. He is a 
man worthy in all respects to have sat, 
as the third member of an_ ideal 
court of justice, with Mansfield and 
with Marshall. The most critical 
would have found it difficult to de- 
cide which of these three men was 
primus inter pares. 

Chief Baron Palles is a Catholic, and 
was a Liberal. He was never a Home 
Ruler. It is not fitting for a British or 
Irish judge to have any politics. Only 
poor lawyers remain politicians on the 
bench. When the Chief Baron mounted 
the bench, his politics (sane and sensible 
as they were for a practising barrister) 
dropped off him, like the mantle of the 
prophet. We believe that the well- 
known moderation and reasonableness 
of the Chief Baron’s views had some- 
thing to do with his being selected 
for the honorary degree of D.C.L. by 
the University of Cambridge. Palles, 
although a Catholic, is a loyal Trinity 
College (Dublin) man. As the title of 
Chief Baron has been abolished by 
statute, he is “‘the last of the Barons.” 
With one possible exception, he is the 
most distinguished judge on the British 
bench. When at Trinity College, he 
took the degree equal to that of Senior 
Wrangler at Cambridge. He is par 
excellence a mathematician, like those 
ex-Lord Justices Romer and Stirling 
(whom we have lost from the English 
Court of Appeal), and Lord Justice 
Fletcher Moulton (whom we happily 
have still with us, in the Court of Ap- 
peal) ,all of whom were Senior Wranglers. 
How has Chief Baron Palles acquired his 


gift of eloquent English? If an Eng- 
lishman is judicially eloquent, he has 
probably acquired his aptitude by years 
devoted to translating Latin at sight 
into idiomatic English. It was thus 
that the first William Pitt taught the 
second William Pitt how to address the 
House of Commons. The explanation 
for the Chief Baron’s mastery of Eng- 
lish is that he is an Irishman. It is 
natural for him to express his argument 
in luminous and forcible English. 

It is one of life’s little ironies that the 
less deserving are so often promoted to 
the higher place. Mr. Justice Buller 
served under Lord Chief Justice Kenyon. 
It is commonly reported that before 
Lord Salisbury’s government in 1889 
rewarded their then Irish Attorney Gen- 
eral by making him the permanent head 
of the Irish judicial system, they con- 
sulted the Chief Baron as to whether he 
objected to the appointment, and, with 
that forgetfulness of his own merits 
which some great men possess, the 
Chief Baron did not demur. As a con- 
sequence of his modesty, Sir Peter 
O’Brien became the Lord Chief Justice 
of Ireland. 

Not that the redoubtable ‘‘Peter the 
Packer” (a nickname Sir Peter acquired 
from his alleged skill in ‘‘packing”’ juries, 
when he was a law officer of the Crown) 
is an ordinary man. Far from it. He 
is a nephew of the late Mr. Justice 
O’Brien, who tried the Phcenix Park 
assassins of Mr. Burke and Lord Fred- 
erick Cavendish with bursts of eloquence 
that would have been called extraordi- 
nary in any country but Ireland. Lord 
O’Brien has no small share of his late 
uncle’s wit and fire, but his merits are 
intellectual and personal, rather than 
judicial. The Chief Justice and the 
Chief Baron rarely sit together in the 
same court, though they are both ex- 
officio members of the Irish Court of 
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Appeal. Sir Peter has become Lord 
O’Brien of Kilfenora, while Christopher 
Palles has received no further honor 
from the Crown, save that he has been 
sworn in a member of the Privy Council 
both of England and Ireland (a coveted 
distinction). We have called him a 
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great man, and would apply to him the 
words spoken of another great English 
lawyer, who never reached the bench: 
“Tf a lawyer can be a great man, Chris- 
topher Palles is a great man; for we do 
not know anything that a lawyer can do 
which he cannot do.” 





The Arrangement of the Law 


By Henry T. TERRY 


FoRMERLY OF THE NEW YorK BAR, AND NOW PROFESSOR OF ENGLISH LAW 
IN THE UNIVERSITY OF TOKYO, JAPAN 


[Professor Terry has prepared this paper as his initial contribution to the 
Corpus Juris project outlined in the Green Bag for February, 1910, v. 22, pp. 
59-118, in which quotations from Professor Terry appear at pp. 64 and 97, 98. 

The present article sets forth Professor Terry’s system of classification and 











should not be assumed to represent the views of the sponsors of the Corpus Juris 
undertaking, as they have not expressed their opinion upon it. Professor Terry 
was the first to urge upon the attention of the American Bar Association the 
importance of a scientific classification of the law, and as a result of his efforts 
in 1888 a committee on that subject was appointed, of which Dr. James 


DeWitt Andrews subsequently became the chairman. 
We shall print in our next issue a paper by Dr. Andrews, expressive 
of his views upon the classification of the law.— Editor.] 


F there is any such thing as a natural 
arrangement of the law, 7.e., an 
atrangement which would naturally 
reveal itself as the result of an adequate 
analysis of legal conceptions, such an 
arrangement is the one that would be 
most likely to be generally accepted, 
practically useful and permanent. The 
first step toward an arrangement, there- 
fore, is to determine what are the funda- 
mental conceptions on which the law 
is based and which must furnish the 
main frame of its arrangement, and to 
ascertain by analysis their exact con- 
tents. 

The object of law is to protect human 
living. To live his life well, a man must 
have a certain power to act. Also his 
own physical and mental condition and 
his relations to certain other persons 


and to things, and their conditions, must 
be protected. Those conditions and 
relations are states of fact. The ulti- 
mate objects with which law concerns 
itself are therefore two: power to act, 
and the protection of certain states of 
fact. These two things, acts and states 
of fact, stand in the last analysis as the 
contents of those legal entities or con- 
ceptions which we call rights. ‘Rights’ 
is simply a generic name for those 
things which the law attempts to secure 
to men. There must be, therefore, at 
least two kinds of right,—one kind hav- 
ing acts for its content, and the other 
having states of fact. It is true that 
the two are connected, and the former 
depends upon the latter. If the con- 
dition of my body, which is a state of 
fact, is impaired, e.g.,if I am sick or 
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lose a limb, my power to act is dimin- 
ished. But my bodily condition is in 
itself a matter of importance wholly 
apart from its relation to my power 
to act. Pain and mutilation are evils 
per se. As to things the case is different ; 
their condition is, at least generally, 
important only in relation to acts. If 
my property is taken away or damaged, 
it is an injury to me only because I am 
thereby prevented from using it, from 
doing acts with or upon it. Nevertheless 
even in the case of things, the acts that 
may be done and the condition of the 
thing that makes such acts possible are 
distinguishable, and it is more convenient 
to describe them separately. In fact, 
besides the two kinds of rights above 
mentioned there are two other kinds; 
the word ‘‘right’’ has in law four distinct 
meanings. The other two, however, 
are of much less importance. I have 
explained them, under the names of 
correspondent and facultative rights, 
in my books, the “Common Law” and 
“Leading Principles of Anglo-American 
Law,”’ the latter published by Johnson & 
Co., Philadelphia, in 1884. As I have 
there said, correspondent rights would 
not need any separate place in a system 
of law, all that is necessary to say about 
them falling under the discussion of 
duties; and facultative rights are all 
classed as rights of property and would 
form a subdivision of the law of property. 

The two kinds of rights first above 
mentioned I have called permissive 
and protected rights. To define them 
shortly and therefore somewhat roughly: 
a permissive right is one which results 
from the legal situation of a person 
whom the law permits to do or abstain 
from an act. The act is the content 
of the right. The rights of free speech 
and religious liberty are of this kind. 
Most property rights include permissive 
rights. The owner of a thing is per- 
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mitted to possess and use it; a tenant 
for life may possess the thing and use 
it in some ways but not in all ways,— 
he may not commit waste; the holder 
of an easement may use the servient 
tenement in certain ways but is not 
permitted to possess it. If the act is 
defined by its effect upon a specific 
person or thing, it is a right in that thing, 
and the thing may be called its subject, 
or as the German lawyers prefer to say, 
its object. A permissive right can be 
exercised by doing the act which forms 
its content or abstaining from that act, 
as the case may be. If the right has a 
subject, an act is an exercise of the 
right only so far as it affects the subject; 
so far as it affects other things, it is not 
an exercise of the right and may be 
wrongful. If A sets fire to his own 
house, his act, so far as it results in the 
destruction of the house, is an exercise 
of his own right. If the fire spreads and 
burns B’s house, the same act, as to 
its effect on B’s house, is not.an exercise 
of his right. A permissive right cannot 
be violated. Violation of a right must 
be by the conduct of some other person 
than the holder of it, and no conduct 
of others is embraced or referred to in 
the definition of the right. For the 
same reason, no duties correspond to 
the right. It is true, a person may be 
wrongfully prevented from exercising 
his right; but the wrong consists in 
some interference with his person of 
with the subject of the right which is a 
violation of some protected right. If 
no protected right is violated, the 
interference is not wrongful, even though 
the holder of the permissive right is 
thereby prevented from exercising it. 

A protected right is one which results 
from the legal situation of a person for 
whom the law protects a state of fact 
by imposing duties upon others en- 
forceable by him. This too is only a 
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short and approximate definition. The 
state of fact, not any act, is the content 
of the right. It may be a state of fact 
which already exists which the law 
seeks to preserve, such as a person’s 
existing bodily condition or his posses- 
sion of his property; or it may be a state 
of fact which the law seeks to bring 
into existence, such as the possession by 
a creditor of the money due him. If 
the protected state of fact includes the 
condition of a specific person or thing, 
such person or thing is its subject. 
Rights of property include protected 
as well as permissive rights. The con- 
tents of protected rights of property 
are mentioned below. A_ protected 
right cannot be exercised; there is 
no act to be done or omitted by the 
holder of it. But it can be violated. The 
violation of a right, as the word is here 
used, means any impairment of the 
protected state of fact by the conduct 
of any other person than the holder 
of the right. In this sense the violation 
of a right is not necessarily wrongful. 
It is wrongful only when the conduct 
of another which causes it is a breach 
of some one of the duties which are im- 
posed to protect the right, which duties 
are said to correspond to the right. 
if A handling carefully a loaded gun 
shoots B by pure accident, B’s right 
of bodily security is violated just as if 
Ahad shot him intentionally; the physi- 
tal condition of his body, which is the 
protected state of fact, is impaired 
inthe same way; but in the latter case 
the violation is wrongful and in the 
former it is not. There is no general 
tule to determine what duties correspond 
toany particular right, what commands 
or prohibitions the law lays upon others 
to protect a particular state of fact, or 
to what rights a particular duty cor- 
tfesponds. Some rights have many 
duties corresponding to them, some 
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but few; some duties respond to many 
rights, some to few. 

There are certain rights of a general 
nature whose contents are defined by 
the law, duties corresponding to which 
rest upon others generally. Such are 
rights of personal security and property. 
Every one owes to me certain duties 
not to injure my person or property. 
These rights are said to avail against 
persons generally or against all the 
world,and are called rights in rem,— 
an inappropriate name, because they 
are not necessarily rights in or respecting 
things. But although some duties 
corresponding to a mght in rem will 
rest upon all other persons, it is not true, 
as some writers have erroneously sup- 
posed, that exactly the same duties 
rest upon every other person, or that the 
duties are necessarily negative duties,— 
duties to abstain from acts. There are 
some general duties which do rest 
upon all persons, and these are negative 
duties; there are no kinds of acts which 
every one is bound to do for others. 
But a person may put himself into a 
particular situation where he will come 
to owe duties to others different from 
what are owed by persons who are not 
in such a situation, which duties may 
correspond to such general rights in rem 
as personal security or property, and 
these more special duties may be or 
include duties to do acts. Such are the 
duties of a person who keeps a dangerous 
thing in his possession to use care to 
prevent it from doing harm. 

Persons may by agreement, or in 
some cases in other ways, create special 
rights between themselves different from 
the above-mentioned general sort of 
rights. A particular state of fact is 
then protected for one of them, which 
is not protected for persons generally, 
by the other being required to act or 
forbear in certain ways different from 
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what is required of persons generally. 
The relation between such _ specific 
parties is called an obligation, the word 
“obligation” in this sense—the original 
sense in the Roman law—denoting not 
simply the duty but the entire legal 
relation, juris vinculum, between the 
parties, consisting in a right on one side 
and a corresponding duty on the other. 
The right is called a right in personam,— 
also an inappropriate name, because 
all rights are against persons,—or in our 
law a chose in action. The distinction 
between rights in rem and in personam 
has been considered by some writers 
to be unimportant. But it is very 
important for purposes of arrangement, 
because rights im rem can be, and are 
most conveniently, defined separately 
from their corresponding duties by 
defining the states of fact that make 
up their contents, which are few in 
number; whereas rights in personam 
are mostly so intimately connected 
with their duties that they cannot be 
separated for definition, and their con- 
tents are so infinitely various, being in 
many cases whatever the parties 
choose to specify, that they are more 
conveniently classified by the facts 
from which they arise, than by their 
contents. 

The states of fact which the law 
protects generally, which form the 
contents of rights im rem, are (1) a 
person’s own life and bodily and mental 
condition, (2) the life bodily and mental 
condition of some other person in whom 
he has an interest, e.g. his wife or child, 
(3) the condition of a thing, (4) a 
person’s pecuniary condition. On this 
basis an exhaustive list of rights in rem 
can be made, as follows: (1) Rights 
of personal security, divided into the 
following sub-rights: (a) the right 
of life, (b) the right of bodily security, 
(c) rights of mental security (there is 
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no general right of mental security, 
but there are certain limited rights), 
(d) the right of liberty, whose violation 
is called imprisonment, (e) the right 
of reputation. (2) Potestative rights, 
These are absolute, such as a husband 
has in his wife’s consortium and services, 
or relative, such as he has in her personal 
security relative to her services. When 
rights of personal security are spoken 
of hereafter, these relative potestative 
rights in the security of the subject 
of the right, who, not being a thing 
but in a situation like that of a thing, 
may be called a subject person, will 
generally be included. The same duties 
correspond to them as to rights of 
personal security. (3) Property rights. 
In a loose sense almost any valuable 
or transferable right is called property, 
e.g., a chose in action. Here, however, 
the name will be confined to such rights 
as afe rights in rem. A normal property 
right is a right in a corporeal thing; 
an abnormal property right is a right 
in an incorporeal thing, such as a patent 
right, which is a right in an invention, 
or the ownership of shares of stock. 
Perhaps in some cases it is unnecessary 
to posit any incorporeal thing. Ease- 
ments and rents, which in our law 
are classed, quite wumnecessarily, as 
incorporeal things, should go with 
normal property rights, being rights 
in land. To a large extent the duties 
that correspond to normal and abnormal 
property rights are different. Property 
rights are generally complex groups of 
rights comprising both permissive and 
protected rights. Ownership is the 
largest of those groups, comprising the 
full extent of all the rights in a thing 
which the law recognizes. Other prop- 
erty rights, as an estate for life, a special 
property in a chattel or a lien, are 
inferior property rights comprising only 
a part of the rights which go to make up 
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ownership. The part of the law that 
deals with property must consider both 
permissive and protected rights. 

The permissive rights of normal 
property are the right to possess (jus 
possidendi) and the right to use. The 
latter is capable of subdivision into 
rights to use in various ways, including 
rights to take fruits and commit waste. 
The right to possess is indivisible, but 
two persons may have it at the same 
time, when the right of one is precarious, 
as in case of most gratuitous bailments. 
The protected rghts are the right of 
possession (jus possessionis), which is 
violated by any physical contact with 
the thing or by any one else having 
possession, and the right in the physical 
condition of the thing, which is violated 
by any change in that condition. The 
value of a thing is not a part of the con- 
tent of the property right in it, but of a 
different right, as will be explained 
hereafter. The protected rights exist 
only for the purpose of making the per- 
missive ones available; therefore, though 
the owner of a thing has all the pro- 
tected rights, a person having an 
inferior property right has only so much 
of the protected right as is necessary 
for his use. The holder of an easement, 
for instance, having no permissive right 
to possess, has no protected right of 
possession, and his right in the physical 
condition of the land is only in its 
condition so far as that will affect his 
‘use. The same is true of an owner who 
is a mere reversioner; he may sue only 
for a permanent injury which will 
affect his future use. 

(4) The right of pecuniary condi- 
tion. The content of this right is the 
total value of all a person’s belongings, 
including certain chances of making 
acquisitions. There is some confusion 
in our law as to what chances of this 
kind are protected. Any pecuniary 
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loss, or loss of a protected chance, vio- 
lates the right. 

This right has not obtained clear 
recognition in our law, having been 
generally confounded with the right of 
property. It is important to distinguish 
it as a separate right, because the duties 
that correspond to it are fewer than 
those that correspond to property rights; 
in other words, there are many kinds of 
conduct which are breaches of duty, 
which if they cause injury to property 
will be torts but will not be if they 
merely cause pecuniary loss. Some 
confusion has come into the law from 
overlooking this distinction. A person’s 
right of pecuniary condition is a single 
right of a general nature; but he has 
a separate property right in each sepa- 
tate thing that he owns. The right of 
property in a thing relates to its posses- 
sion and physical condition, not to 
its value; this right to its value only. 
The right comprises no permissive rights. 

The law protects a person’s rights by 
imposing duties on others. A duty is 
the legal situation of a person whom 
the law commands or forbids to do an 
act. The act is the content of the duty. 
A permissive right is the absence of 
a duty. Now since what the law does 
not command or forbid it permits, it 
would seem at first sight as if it were 
not necessary to take any account of 
permissive rights separately, that when 
duties had been all defined the permis- 
sive rights would appear as the result. 
In strictness of theory that is so; and 
indeed the greater number of permissive 
rights would not in a systematic arrange- 
ment of the law call for any separate 
mention. But in the case of property 
rights it is practically much more con- 
venient to define the permissive rights 
directly, to say what an owner, a 
tenant for years, a bailee or the holder 
of an easement may do with the thing, 
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than to get at the same result indirectly 
under the form of exceptions to duties. 
The same is true in a few other cases. 

In the above definition of a duty the 
word ‘‘act”’ is used in its strict and nar- 
row sense, Austin’s sense, to denote a 
volitional bodily movement and no 
more. In ordinary use, and often in 
legal use, there is a wider sense in which 
the word covers some of the more 
immediate consequences of the bodily 
movement, what are called in the law 
of trespass its direct consequences. 
The act of shooting a man, latiori sensu, 
includes not merely the bodily move- 
ments by which the gun is sighted and 
the trigger pulled, but also the resulting 
movements of the parts of the gun, the 
explosion of the powder, the flight of 
the bullet and its impact on the body 
of the person shot. 

But an act in the strict sense, a mere 
bodily movement, is never as such 
commanded or forbidden by law. The 
law defines the acts which may or may 
not be done by reference to their actual 
or possible consequences. It is in fact 
only the consequences that are of any 
importance. These may be called the 
definitional consequences of the act 
or of the duty whose content the act is. 
Hence a threefold division of duties: 
(1) Duties of actuality, which I have 
elsewhere called peremptory duties, 
where the definitional consequences are 
actual. The duty is to act or abstain 
from acting so as actually to produce 
or not to produce the consequences. 
It is not enough that the person uses 
due care to produce the required result, 
or does his best; he must produce it 
at his peril. The duty to pay a debt, 
to prevent a fierce dog which one 
knowingly keeps from biting any one, 
not to take possession of another’s 
property, or not to commit a battery, 
is of this sort. (2) Duties of probability 
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or reasonableness; since probability 
in law means reasonable probability, 
either name is appropriate. Here the 
definitional consequences are probable, 
The duty is to act or abstain from acting 
when certain consequences will probably 
follow. Duties to use due care are of 
this sort. Negligence is conduct that 
is unreasonably likely to produce a cer- 
tain harmful result. The essence of 
negligence is unreasonableness in view 
of probable harm. Negligent conduct 
is one species of unreasonable conduct. 
Unreasonable conduct is usually due 
to some bad state of mind, most often 
carelessness. But it is the conduct, not 
the bad state of mind, which is its cause, 
that legally constitutes the negligence. 
A person may act negligently by a mere 
error of judgment after having given 
the most careful consideration. (3) 
Duties of intention, where the defini- 
tional consequences are intended con- 
sequences. The duty is not to act with 
the intention to produce the conse- 
quences, e.g., not to make a false repre- 
sentation with an intent thereby to 
deceive and defraud another. In this 
class of duties only is the actor’s state 
of mind per se important. Intention is 
either simple intention to produce a 
certain result, or culpable intention, 
which is simple intention plus knowl- 
edge of the facts—not of the law—that 
make the act wrongful. For example, 
if A, cutting timber on his own land, by 
mistake cuts over on to B’s land, does 
he intend to cut B’s trees? If simple 
intention is meant, yes. He intends 
to cut certain trees, which are B's. 
If culpable intention is meant, n0. 
He does not know the fact that makes 
his conduct wrongful, the position of the 
boundary line. Much confusion has 
arisen from not distinguishing between 
these two kinds of intention. Malice, 
actual malice, means for most purposes 
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—though it has other meanings—an 
intention to cause loss or damage as 
such, because it is loss or damage. Ifa 
person does an act which he knows will 
cause loss or damage to another, but 
does not desire that, he does not act 
maliciously. Duties of intention can, 
therefore, be subdivided into duties 
of simple intention, duties of culpable 
intention, and duties of malice. 

A duty may be so defined that it can- 
not be broken without at the same time 
violating the corresponding right. This 
is often the case with duties of actuality, 
especially when they are contract duties. 
But in many duties, especially duties of 
reasonableness or intention, the duty 
may be broken without any violation 
of right ensuing, or the violation may 
happen after an interval of time. If 
A lays poison to poison B’s cattle, 
he breaks a duty of intention. If the 
cattle never eat it, there is no violation 
of right; or they may find it and eat 
it some time later. 

It is not possible to define the various 
kinds of legal duties as succinctly and 
neatly as rights in rem. The acts which 
people can do are infinitely various, and 
cannot be collected into obvious and 
mutually exclusive groups like the facts 
which make up the contents of those 
tights. Any division and arrangement 
of duties must be somewhat arbitrary, 
and there is room for difference of 
opinion. Also duties can hardly be 
defined so as not to overlap upon each 
other, the same conduct being at the 
same time a breach of several different 
duties. This overlapping is now recog- 
nized by the law, as where the plaintiff 
May sue either in trespass or in case. 
Legal duties are subject to exceptions, 
Some to many and some to few. Some 
of those exceptions are special to particu- 
lar duties. Those in an arrangement of 
the law should be stated in connection 
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with the particular duties to which 
they relate. Others are of a more 
general character, applying to all duties 
or to many different duties. Those 
would more properly fall to be treated 
in a division by themselves, probably 
following after duties. Here would 
belong such subjects as defense of per- 
sons or property, authority as a justifi- 
cation or excuse for acts which would 
otherwise be wrongful, license and the 
voluntary assumption of risks, im- 
possibility, the act of God, and sundry 
other grounds of exceptions. 

I cannot attempt here to give even 
an enumeration of legal duties, as I 
did of rights in rem. But at the same 
time it does not seem to me that I can 
make the meaning of this paper and the 
true character and foundation of the 
plan of arrangement of the law to be 
presented intelligible without a brief 
mention of some of the more important 
of the duties that correspond to rights 
in rem. I shall not give full definitions, 
but only short descriptions indicating 
their general nature and scope. 


DUTIES OF ACTUALITY 


A person must not do any act the 
actual direct consequence of which is 
to cause physical contact with a person 
or thing. This is the duty which is 
usually broken in a trespass, assuming 
that neither intention nor negligence 
is necessary for a trespass, as to which 
there is doubt. This duty corresponds 
to rights of life, bodily security, liberty 
and normal property. 

A person must not take possession 
of a thing in violation of another’s 
right of possession in it. 


GENERAL DUTIES OF REASON- 
ABLENESS 


A person must not do an act that is 
negligent from its tendency to cause, 
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4.¢., is unreasonably likely to cause, an 
effect upon a person or thing that 
would be in fact a violation of another’s 
right of life, bodily security or normal 
property. 

A person who has done or is doing 
an act that may cause such an effect 
must take such precautions as reason- 
ableness requires—.e., must use due 
care—to prevent it. In many cases no 
precautions would reasonably be re- 
quired. 

Persons who deliver dangerous things 
to others, furnish things for others’ use, 
or invite or entice others or their 
property into situations of danger, owe 
certain duties to use care for their 
protection, the exact nature of which 
duties has been a subject for much 
difference of opinion. 


DUTIES AS TO HARMFUL THINGS 


The possessor or keeper of a dangerous 
thing owes duties to use due care to 
prevent it from doing harm; if the 
thing is actively dangerous, the duty 
may be peremptory, or if it is an animal. 
Taking the word ‘nuisance’ to denote 
a thing having certain harmful qualities, 
a person must not by his act cause the 
existence of a nuisance, or at least must 
not do so intentionally or negligently. 
The possessor of a thing must use due 
care to prevent it from becoming a 
nuisance; if it is a nuisance, he may 
be under a duty to abate it, or to use 
due care to prevent it from doing harm. 
These duties as to harmful things cor- 
respond to normal property rights, and 
some of them to rights of life and bodily 
security. 


GENERAL DUTIES OF INTENTION 


A person must not do any act with 
an intention to cause thereby an effect 
that will be in fact a violation of 
another’s right of life, bodily or mental 
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security or liberty, or of a normal prop- 
erty right. How far this duty corre. 
sponds to abnormal property rights | 
have not been able fully to Satisfy 
myself. Intention here means simple 
intention. A person is guilty of a breach 
of this duty who plows his neighbor's 
land or uses his neighbor’s tools mis- 
taking them for his own, or who uses 
force in supposed self-defense when the 
occasion does not justify it. 

There is a duty not to do acts with 
a culpable intention that undoubt- 
edly corresponds to abnormal property 
rights and to absolute potestative rights. 
It is a breach of this willfully to use 
another’s trade-mark or to entice his 
wife to leave him knowing her to be a 
wife. 

There is also a duty not with culpable 
intention to interfere in certain ways 
with another’s trade, and also—as I 
think, though it has been denied by 
very high authority—not to do ma- 
licious acts. I have discussed this duty 
in an article on Malicious Wrongs in 
the Law Quarterly Review, January, 
1904. These last two duties corre- 
spond to all rights in rem except that 
of reputation, including the right of 
pecuniary condition. Their exact con- 
tents are not yet well settled, and they 
are subject to so many and important 
exceptions that more actual cases fall 
under the exceptions than under the 
duties. 

The duty not to make fraudulent 
misrepresentations corresponds to all 
rights except that of reputation, in- 
cluding the right of pecuniary condition. 
Nearly the same is true of the duty not 
to begin or carry on a malicious prose- 
cution. 

Duties not to publish libels and slan- 
ders correspond to the right of reputa- 
tion; perhaps the duty as to malicious 
prosecutions does also. 
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DUTIES OF HOLDERS AND 
UNDERTAKERS 


A person who holds a thing of 
another’s, ¢.g., a tenant or bailee, owes 
various duties to other persons who 
have rights in it, corresponding to their 
rights, as to the care and use of the 
thing and its restoration to its owner. 

A person who undertakes to do some- 
thing for another and actually enters 
upon the performance owes certain 
duties to use care to do it properly, 
about which the authorities are not 
entirely harmonious. This duty cor- 
responds to various rights according to 
the nature of the undertaking, sometimes 
to the right of pecuniary condition. 

The difference and the relation be- 
tween rights and duties can be otherwise 
expressed as follows. Law is a system 
of rules for conduct; it commands or 
forbids acts. The acts are defined by 
reference to their consequences, the 
consequences being the only things of 
intrinsic mportance. Those _ conse- 
quences consist in alterations in states 
of fact. To define the acts, the states 
of fact which may be affected and the 
alterations which may be made in 
them must be described. That is the 
only way in which it is possible to 
define acts for legal purposes. There 
are certain states of fact and certain 
alterations in them which have to be 
described in the definitions of various 
different kinds of acts, various duties. 
Therefore it is more convenient to 
describe them once for all in a separate 
place and merely to refer to them in 
defining the duties. The definition of 
a protected right is, therefore, merely 
a part of the definition of a duty, or 
of several duties, of acts commanded or 
forbidden, separated from the rest 
of the definition for convenience to 
avoid the necessity of repetition. Actu- 
ally the states of fact are the things that 
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are ultimately and intrinsically im- 
portant; but for formal legal purposes 
conduct, duties, is the ultimate con- 
ception, and states of fact, rights, 
are defined only as an aid in defining 
conduct or duties. 

From the foregoing analysis the 
nature of a legal wrong—.e., a civil 
injury, crimes follow somewhat differ- 
ent rules—can be made apparent. The 
elements of a wrong are as follows; 
unless they are all present there is no 
wrong :— 

(1) There must be a breach of duty. 
A violation of right without any breach 
of duty is damnum absque injuria. 
(2) There must be a violation of right. 
No one can treat a breach of duty as a 
wrong against him unless some right 
of his is thereby violated. (3) The 
breach of duty must be the actual and 
the proximate cause of the violation of 
right. Occasionally a plaintiff fails 
in his suit because he cannot prove 
this necessary relation of actual causa- 
tion; often he fails because the injury 
is only a legally remote, though an 
actual, consequence of the defendant’s 
conduct. (4) The duty and the right 
must correspond with each other. The 
want of this correspondence is generally 
expressed by saying that the violation 
of the right is not a proximate conse- 
quence of the breach of duty. 

In Anthony v. Slaid, 11 Metc. 290, the 
plaintiff had contracted with a town 
to support a pauper for a year for a 
fixed price. The defendant beat the 
pauper and made him sick, whereby 
the plaintiff was put to expense in 
curing him. It was held that the 
plaintiff could not recover, because 
the damage to him was remote. It is 
submitted that it was proximate enough; 
it was a natural and probable con- 
sequence. The true reason, it is sub- 
mitted, is that, the plaintiff having no 
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potestative right in the pauper such as 
a master would have in his servant, 
the only right of his which was violated 
was the right of pecuniary condition, 
to which the duty broken, the above- 
mentioned duty as to direct acts, does 
not correspond. If the defendant had 
beaten the pauper with a malicious 
intent to cause the plaintiff expense, 
it is believed that he would have been 
liable; he would have broken the duty 
as to malicious acts, which does corre- 
spond to that right. 

Correspondence in genere, the duty’s 
being of a kind that corresponds to the 
kind of right violated, is a very simple 
matter. In a system of law the defini- 
tion of each duty should be accom- 
panied by a statement of what rights 
it corresponds to. But a much more 
difficult question arises of what may 
be called correspondence in specie. 
Definitions of duties are necessarily 
in general terms, e.g., the above-men- 
tioned duty not to do negligent acts. 
But when a person comes to act in the 
circumstances of a particular case, that 
general duty takes the form of a duty 
not to do some specific act because 
of the probability of causing some 
specific harm. To what specific right 
or rights, belonging to the class of rights 
to which it corresponds in genere, does 
the duty in that specific case and form 
correspond? If A is practising rifle 
shooting, and B is standing in front 
of the target, the duty not to do negli- 
gent acts actualizes itself as a duty 
not to shoot in that direction, and 
undoubtedly corresponds in specie to 
B’s right of bodily security and is owed 
in specie to B. But if C is lying in the 
long grass behind the target where A 
will probably hit him if he shoots, A 
not knowing that any one is there, does 
A’s duty, in its specific form as a duty 
not to shoot, correspond to C’s right? 
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If B was not there, A would owe no 
duty at all not to shoot at the target, 
because what is reasonable, and there- 
fore what is negligent, depends upon 
the facts of the situation as known to 
the party. But B’s being there, as A 
knows, does raise a duty not to shoot. 
If A does shoot, misses B but hits ¢, 
does he commit any breach of duty as 
against C? There are many decisions 
that, as it seems to me, really should 
turn on this point of correspondence in 
Specie, and the rules which can be 
deduced from them by analysis and 
comparison are somewhat complicated. 
Smith v. London & S. W. Ry. Co., 
L. R. 5C. P. 98, 30 L. J. C. P. 68, L. R. 
6C. P. 14, 40 L. J. C. P. 21, is a good 
example of a case which ought to have 
been decided on this ground; but in 
fact the court was confused over it, 
not clearly perceiving the point. 

When a complete wrong has been 
committed, further violations of right, 
dehors the wrong and additional to it, 
may occur. These are consequential 
damages, which must be distinguished 
from the wrong itself. A recovery may 
be had for consequential damage in an 
action for the wrong; but no action lies 
for consequential damage only. The 
rule of actuality and proximateness 
causation applies to consequential 
damage, but not the rule of the corre- 
spondence between the duty and the 
right. In an action for an assault and 
battery, for example, the expenses of 
getting cured may be recovered for, 
though the duty broken does not 
correspond to the right of pecuniary 
condition. 

Those three conceptions, right, duty 
and wrong, seem to me to be the founda- 
tion on which any scientific and durable 
arrangement of the law must rest. 
Descriptions of the states of fact which 
the law protects and the acts which 
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it permits, commands or forbids must 
form the centre and core of a system 
of law. But they are not the whole of 
it. In describing rights, duties and 
wrongs, various other conceptions and 
terms, and certain general principles, 
have to be employed, whose content 
and meaning require explanation. Such 
explanations would naturally occupy 
the first part of a logically arranged 
system. Remedial rights and remedies 
for wrongs, as distinguished from the 
procedure by which those remedies 
are obtained, fall within the private 
substantive law. Also there are certain 
classes of persons who have various 
juristic peculiarities, the peculiar rules 
relating to whom it is more convenient 
to state in a place by themselves. These 
may conveniently be called abnormal 
persons. I think there is no general 
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test for determining what persons 
should be classed as abnormal for this 
purpose. So far as I can see, it is a 
mere question of convenience where 
the peculiar rules that apply to certain 
classes of persons shall be placed. There 
appear to me, therefore, to be five main 
divisions into which the private sub- 
stantive law falls, namely: (1) De- 
finitions and General Principles, (2) 
Rights and Duties, (3) Wrongs, (4) 
Remedial Rights and Remedies, (5) 
Abnormal Persons. I now submit a 
brief sketch of an arrangement under 
those five divisions, mentioning briefly 
some of the more important subdivisions 
and the more important subjects under 
each subdivision, but omitting for want 
of space many things which would have 
to find place in a full and complete 
arrangement. 


OUTLINE OF AN ARRANGEMENT OF ‘FHE PRIVATE 
SUBSTANTIVE LAW 


PART FIRST 
DEFINITIONS AND GENERAL PRINCIPLES 


1. Persons. Definitions of natural 
and artificial persons; presumptions 
as to life and death; names; legitimacy; 
kinship; domicile and residence. 

2. Things. Corporeal and incorporeal 
things; accessory things; the identity 
of things, whether a given mass of 
matter is one thing or more; things 
considered in genere and in specie. 
Certain particular kinds of things: 
land, its extension upward and down- 
ward; things attached to land, e.g., 
fixtures; definitions of chattel, goods, 
wares and merchandise; money and 
documents, how far chattels; definition 
of a fund (a certain value in one person’s 
hands in which another may have rights, 
regarded for some purposes as an in- 


corporeal thing); animals, which are 
fere nature. 

3. Facts. Actual and constructive; 
principal and probative; meaning of 
relevancy, actual and legal; nature and 
kinds of presumptions (presumptions 
as to particular facts fall under various 
heads): estoppel; legal meaning of 
probability, possibility, necessity; ques- 
tions of fact and of law; the establish- 
ment of facts for legal purposes. 

4. Conduct and its Consequences. 
Meaning of act, omission, forbearance; 
definitional consequences of acts; volun- 
tary and involuntary acts; continuing 
acts; direct consequences; proximate 
and remote consequences. 

5. Duties and Rights in General. 
Definition of duty; duties of actuality, 
of probability and of intention; positive 
and negative duties; duties regarded 
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in genere and in specie: correspondent, 
permissive, protected and facultative 
rights; rights in rem and in personam: 
absolute and relative rights; joint, 
common and several duties and rights; 
conditional duties and rights (unless 
the whole subject of conditions goes 
under Juristic Acts); certain legal 
states resembling rights, i.e., capacities, 
inchoate rights and possibilities (the 
name “‘jurality” might be used to include 
duties, rights and these states); perfect 
and imperfect duties and rights. 

The disposition of juralities (creation, 
transfer, modification and extinction) ; 
meaning of assignment, conveyance, 
succession, universal succession; privity; 
dispositive facts; title, titulus and 
modus acquirendi. 

6. States of Mind. Intention; pre- 
sumptions as to intention; carelessness, 
recklessness, bad faith, willfulness; 
malice (the nature of malice as a state 
of mind; duties not to act maliciously 
fall elsewhere); knowledge and notice, 
actual and constructive; presumptions 
as to knowledge. 

7. Reasonableness and Negligence. 
The general test of reasonableness (the 
conduct or judgment of a reasonable 
and prudent man in,the party’s situa- 
tion); special rules; whether a question 
of fact or law; presumptions as to. 
Negligence (1.e. what negligence is per 
se: duties not to act negligently fall 
elsewhere; it is wrong to define negli- 
gence as a breach of duty, because the 
duty itself must be defined as a duty 
not to act negligently, which would be 
defining in a circle; negligence is a 
precognoscendum for the definition of 
duties); due care; skill; degrees of 
care and negligence; negligence as a 
question of fact or law; presumptions 
as to negligence. Special rules as to 
particular kinds of conduct being negli- 
gent or not as law, e.g., the rule 
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of looking and listening at a railroad 
crossing. 

8. Possession. Actual; constructive; 
area of in case of land; presumptions 
as to; seisin and ouster. Adverse 
possession. The quasi possession of 
rights and incorporeal things. 

9. Juristic Acts. (Acts done to 
dispose a jurality.) In general; intent 
to dispose; validity; unilateral or 
multilateral; formal or formless. 

Agreements (the word “agreement” 
denotes the genus, of which contract 
is a species); offer; acceptance; meeting 
of minds; pact; form; writing and the 
statute of frauds; deeds; consideration: 
effect of fraud, duress, undue influence 
and illegality; everything that relates 
to agreements generally as distinguished 
from contracts. 

Contracts (where the agreement takes 
the form of a promise and creates an 
obligation); everything that relates 
to contracts generally as distinguished 
from other agreements and from par- 
ticular kinds of contracts. Here should 
be discussed only the contract as a 
juristic act; obligations created by con- 
tracts fall elsewhere. 

Particular kinds of agreements and 
contracts, e.g., sale, gift, bailment, and 
perhaps negotiable instruments, insur- 
ance, etc.— but see below. 

Delivery, tender, attornment. 

10. Fraud. I think fraud has three 
meanings: (1) misrepresentation, (2) 
breach of trust, (3) entering into a 
juristic act with an intent to use it to 
injure another, e.g., a conveyance to 
defraud creditors. Duties not to com- 
mit fraud fall elsewhere. 

11. The Computation of Time. 

12. Responsibility of One Person 
for Another's Conduct. There are four 
grounds for such responsibility: (1) 
causation, as where A’s conduct is 4 
consequence of B’s, (2) delegation, as 
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where A delegates to B the performance 
of some duty of his, (3) direction, as 
where A commands or directs B to do 
an act, (4) relation, where A is responsible 
for B’s conduct on the ground of some 
relation between them, e.g., of master 
and servant. The ground of relation 
might be merely mentioned here, and 
reference made to the various relations. 


PART SECOND 
RIGHTS AND DUTIES 


I. Rightsin Rem. Personal security; 
potestative rights; property; pecuniary 
condition. Under property abnormal 
property should be discussed so far 
as the rights are rights im rem, with 
references to such rights im personam 
as are for any purpose classed as prop- 
erty. Equitable property rights are 
rights in personam, and fall elsewhere. 
Titles to property should be discussed 
here, including succession at death, 
wills and the administration of assets. 

II. Duties Corresponding to Rights 
in Rem. Each duty should be defined 
with such exceptions as are special 
to it. General exceptions, such as 
defense and protection, authority, license, 
etc., should come after duties. Under 
each duty the rights to which it corre- 
sponds should be specified. 

III. Rights in Personam and Their 
Corresponding Duties. 

1. Obligations. Rules applicable to 
obligations generally. 

Particular kinds of obligations, classi- 
fied according to their origin, omitting 
equitable obligations ; obligations created 
by direct act of the state, by statute 
and judgment (a judgment should not 
be called a contract); contract obliga- 
tions; obligations created by gift, e.g., 
by a grant of a fund (see Langdell, 
Summary of Contracts, Debt); obliga- 
tions from the reception of benefits; 


obligations from holding something of 
another’s; obligations from quasi 
wrongful acts, e.g., to pay a penalty. 
Debts. Obligations from the reception 
of benefits and some from holding some- 
thing of another’s are generally said to 
arise from quasi or implied contracts. 
That fiction was devised to bring 
them within the scope of the action of 
indebitatus assumpsit. Now that forms 
of action are abolished, that fiction is 
useless and should be dropped. They 
are really non-contractual obligations, 
though the parties in some cases may 
make a contract covering the same 
ground, in which case there are two 
concurrent obligations, one contractual 
and one _ non-contractual. Special 
assumpsit was the proper form of action 
on the actual contract. In such cases 
of overlapping obligations, the plaintiff 
could choose between the two forms 
of assumpsit or join counts in both. 

The Roman doctrine of obligations 
ex delicto, t.e., that the commission of a 
tort gave rise to an obligation to make 
compensation, so that an action for a 
tort was really one for specific per- 
formance, and the civilians treat of 
torts under the head of obligations, 
seems not to have been adopted in 
our law, except perhaps in equity or 
admiralty. It seems to me useless. 
Rights of action for wrongs are remedial 
rights, and should go in Part Fourth. 

2. Equities. The classification of 
the jurisdiction of equity into exclusive, 
concurrent and remedial is useless. 
A better classification is into (1) primary 
or antecedent equitable rights and 
duties, and (2) secondary or remedial 
rights and remedies. The former belong 
here, the latter in Part Fourth. 

An equity, roughly defined, is a claim 
in favor of one person on a right held 
by another. The right on which the 
claim exists may be called the basis 
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right, the holder of it the basis right 
holder, and the person having the claim 
the equitable claimant. The words 
“trust,” “trustee’’ and ‘‘cestui que trust” 
should be reserved for a special class of 
equities. All trusts are equities, but 
not all equities are trusts. 

The rules relating to equities in 
general should be first stated, then those 
relating specially to trusts and to par- 
ticular kinds of equities and of trusts. 

All equities are rights in personam, 
availing only inter partes, though in 
certain cases a successor to the basis 
right holder may take right subject 
to the equity. This applies even to 
those equities that are called equitable 
property, which should be discussed 
here. 

Equities are either obligations, where 
the basis right holder has corresponding 
duties, or equitable liens, where there 
is no corresponding duty, though the 
lien may have been given to secure the 
performance of some collateral duty. 
An equitable obligation differs from a 
legal one in being not only a personal 
claim against the obligor but also a 
claim on a specific basis right. An 
equity, however, is not directly a claim 
on a thing, like a legal property right, 
but on the right of which the thing is 
the subject and so only indirectly 
on the thing. 

IV. There are certain subjects, such 
as agency, partnership, negotiable in- 
struments, insurance, shipping, carriers, 
etc., which include matters that belong 
in various places in an arrangement 
of the law. Sometimes there are peculiar 
juristic acts to be considered, sometimes 
peculiar obligations, sometimes rights 
in rem and corresponding duties, some- 
times special kinds of things or special 
tules of responsibility for others’ con- 
duct. If a rigidly theoretical arrange- 
ment were followed, those subjects 
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would have to be cut up, and their 
separate parts discussed in various places, 
For practical convenience it might be 
better to have a fourth subdivision of 
Part Second, and treat each of those 
subjects here in its entirety. Commercial 
Law would be a nearly appropriate 
heading for such a subdivision. 


PART THIRD 
Wroncs 


1. Wrongs in General. The duties 
and rights whose violations make up 
wrongs, which constitute the greater 
part of what is now called the law of 
torts, will have been discussed in the 
preceding parts. Here should fall such 
matters as the following: definition of 
wrong; necessity of both a breach of 
duty and a violation of right; when a 
wrong is complete; necessity that con- 
sequences should be actual and proxi- 
mate; correspondence of duties and 
rights (what duties correspond in genere 
to each right will have been shown 
under Duties, but the rules as to the 
necessity of correspondence, and as to 
correspondence im specie, fall here); the 
identity of wrongs, whether a given 
group of conduct and consequences 
make one wrong or more than one; 
the consolidation of wrongs, in what 
cases several distinct wrongs can for 
the purpose of an action be consolidated 
and treated as one, which sometimes 
may and even sometimes must be done; 
the place of wrongs, where a wrong is 
deemed to have been committed. 

Torts. Our law has divided wrongs 
which are cognizable in courts of law 
into torts and breaches of contract. 
If the fiction of implied or quasi con- 
tracts is abandoned, that division is not 
exhaustive. The distinction between 
torts and other wrongs is not based on 
any clear principle. It grew out of the 
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forms of action, which were largely 
accidental, and the classification of 
those into actions ex delicto and ex 
contractu, which classification is un- 
satisfactory and has never been free of 
dispute. Debt and detinue certainly 
were not always based on anything that 
could be properly called a breach of a 
contract. I think the underlying prin- 
ciple, not always clearly seen or strictly 
adhered to, was that a wrong was a tort 
if the right violated was a right in rem. 
If so, the division should be into torts and 
breaches of obligations, which latter 
name would cover also wrongs cognizable 
in equity. 

2. Particular Wrongs. Some com- 
binations of breach of duty and viola- 
tion of right, though not all, have 
received special names, which are con- 
venient for reference, such as trespass, 
conversion, disturbance. Each of these 
should be defined by specifying what 
duty must be broken (not describing 
the duty but simply referring to it), 
and if it must be broken in any particular 
way, specifying how, and what right 
must be violated, and describing any 
other facts or circumstances essential 
to that particular kind of wrong. Some 
wrongs, for instance trespass or con- 
version, can be committed by the breach 
of various different duties and the 
violation of various different rights. 


PART FOURTH 
REMEDIAL RIGHTS AND REMEDIES 


1. In general. The nature of re- 
medial rights; the rule ubi jus, ibi 
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remedium; who may have a remedy 
and against whom; everything that 
relates to remedies in general. Statute 
of limitations. Limitation should be 
distinguished from usucaption and pre- 
scription. By the last two primary 
tights are extinguished and others 
created in their place. Those subjects 
belong in Part First under Duties 
and Rights, or in Part Second under 
Titles to Property. Limitation creates 
no rights; as applied to primary obli- 
gations it reduces them to the status 
of imperfect duties and rights, as when 
a debt is outlawed. Limitation also 
extinguishes rights of action, and as to 
that effect belongs here. 

2. Cases where there is no remedy: 
public wrongs without special damage 
to the plaintiff; contributory wrong 
or negligence. 

3. Particular remedies: damages and 
the measure of damages; injunction; 
specific performance; habeas corpus; 
mandamus, etc., rules peculiar to equit- 
able remedies. 


PART FIFTH 
ABNORMAL PERSONS 


Only rules which are peculiar to such 
persons should be treated of here. The 
subject of the Domestic Relations falls 
here. Many potestative rights might be 
appropriately placed here; but perhaps 
they would more conveniently be dis- 
cussed in Part Second. Corporations 
are abnormal persons. So are public 
officers. 














A Critique of the Austinian Theory of Sovereignty 
By W. B. Bizze., D.C.L. 


I. AUSTIN’S VIEWS STATED 


USTIN’S theory of sovereignty is 
found in his “Jurisprudence,” 
which is the substance of a course of 
lectures delivered during the brief period 
of his professorship at the University of 
London (1826-1832). His legal scholar- 
ship was of a high order. In addition 
to his training in the common law of 
England, he spent some time in Ger- 
many in the study of jurisprudence. 
His views, which he later expressed in 
his lectures, were doubtless largely influ- 
enced by his training in the philosophy 
of the law while in Germany. 

Austin begins his sixth lecture (the 
one which contains his ideas of sov- 
ereignty) by asserting that subjection is 
the correlative of sovereignty and that 
sovereignty is inseparably connected 
with the expression “‘independent politi- 
cal society.’”” He then asserts that there 
are four marks of sovereignty, as fol- 
lows: (1) the bulk of the society must 
obey; (2) this obedience must come 
from a common superior; (3) this obedi- 
ence must be to a determinate superior; 
and (4) the obedience must be habitual 
and not occasional. 

He divides political sovereignty into 
two portions: namely, the portion which 
is sovereign and the portion of its mem- 
bers which are subject. Austin con- 
tends that, in order to merge the latter 
class into the former, it would be neces- 
sary to find a political sovereignty in 
which all the members were adults and 
of sound mind, which he considers im- 
possible. 

With this twofold classification, he 
seeks the source of sovereignty in the 


state. He says: ‘When the sovereign 
portion consists of a single member, 
the supreme sovereignty is properly a 
monarchy, or the sovereign is a mon- 
arch.”’ Austin contends that there is a 
contradiction of terms in the phrase 
“limited monarch.” “He is not sov- 
ereign, but is one of a sovereign num- 
ber,”’ says he, with reference to the 
ruler in a limited monarchy. 

Austin then, in a concrete way, applies 
his idea of sovereignty to a few types of 
states. In his own country, he locates 
sovereignty in (1) the King; (2) the 
peers; and (3) the electorate. He says: 
“But, speaking accurately, the members 
of the commons’ house are merely trus- 
tees for the body by which they are 
elected and appointed; and, conse- 
quently, the sovereign always resides in 
the King, and the peers with the electoral 
body of the commons.”’ 

In the consideration of such types ot 
relations as that of Indian princes to the 
English government, or that of Frederick 
of Prussia to Brandenburg, which many 
had termed “half sovereign states,” 
Austin said such relations as these may 
be classed as follows: (1) those states 
which are wholly subject; (2) those 
which are perfectly independent; and 
(3) those which are jointly sovereign. 
These comprised all the possible rela- 
tions. This classification removed all 
doubt as to the first two. In the third 
class, he gave the name of composite 
state or supreme federal government. 
He concluded by denying the existence 
of a half sovereign state. “I believe 
no government is sovereign and subject 
at once; nor can be properly styled 
half or imperfectly supreme.”’ 
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Austin saw in the supreme govern- 
ment of the United States the typical 
federal state. He traced sovereignty, 
in this form of government, back of the 
ruling and law-making functions, to the 
electorate. ‘I believe that the sov- 
ereignty of each of the states, and also 
of the larger state arising from the fed- 
eral union, resides in the states’ govern- 
ments as forming one aggregate body; 
meaning by a state’s government, not its 
ordinary legislature, but the body of tts 
citizens which appoints its ordinary legis- 
lature, and which (the union apart) is 
properly sovereign therein.” 

There is one other phase of Austin’s 
discussion which is necessary to indicate 
fairly his theory of sovereignty; that is, 
his views of the limits of sovereign power. 
He begins this phase of his discussion 
by the assertion that “the power of a 
monarch properly so called, or the power 
of a sovereign number in its collegiate 
and sovereign capacity, is incapable of 
legal limitation,” with emphasis on /egal. 
He then proceeds to show that an un- 
constitutional act of the sovereign is not 
illegal, but merely immoral. His view 
of what constitutes constitutional law is 
interesting. He regards constitutional 
law as those maxims or principles, which 
have been adopted, either from utility, 
or belief in their conformity to divine 
will, which are tacitly observed by the 
most influential part of the community. 
Constitutional law is, therefore, “the 
positive morality, or the compound of 
positive morality and positive law.” 
Since its violation is not illegal, it is 
not a limitation on sovereignty, or, 
using Austin’s exact words: ‘Conse- 
quently, although an act of the sovereign 
Which violates constitutional law may 
be styled with propriety unconstitu- 
tional, it is not an infringement of law 
simply and strictly so-called, and cannot 
be styled with propriety illegal.” 


AUSTIN AND HIS SCHOOL 


John Austin is usually regarded as the 
principal member of what is called the 
analytical school of political scientists. 
By some he has been regarded as the 
founder of this school. (See footnote 
in Leacock’s “Elements of Political 
Science,” page 54.) This viewcan hardly 
be correct. The analytical school dates 
from the latter half of the sixteenth 
century. Long before Austin’s time, the 
importance of the doctrine of sovereignty 
was realized and the analytical school was 
largely responsible for this realization. 

It would be more nearly correct to say 
that Hobbes was the real founder of 
this school. Many of the ideas of Austin, 
in fact, can be found in the conception 
of sovereignty held by Hobbes. There 
were at least two views in common be- 
tween them: (1) both conceived of 
sovereignty as territorial in character, 
and (2) both regarded sovereignty as 
indivisible. On this second point, both 
resorted to the same concrete illustra- 
tion—division of sovereignty in a limited 
monarchy. Hobbes also held that con- 
stitutional law did not limit the sover- 
eignty of the prince. 

Professor Burgess also approaches the 
conception from the same point of view 
as does Austin. The conception of sov- 
ereignty held by Austin and Burgess will 
illustrate the similarity of these views. 
Austin says: “If a determinate human 
superior vot in the habit of obedience 
to a like superior receive habitual obedi- 
ence from the bulk of a given society, 
that determinate superior is sovereign 
in that society, and that society (in- 
cluding the superior) is a society politi- 
cal and independent.” Burgess ex- 
presses this idea in this way: “I 
understand by it (sovereignty) the 
original, absolute, unlimited, universal 
power over the individual subject and 
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all associations of subjects.”” The point 
of view is largely that of the lawyer, 
in which sovereignty is regarded as an 
entity and the power that exercises 
sovereignty is assumed to possess it. 


CRITIQUE 


The objections to the Austinian theory 
of sovereignty have proceeded along 
two rather distinct lines. The first re- 
gards Austin’s theory as abstract in 
nature and that it gives an erroneous 
conception of the state. The second 
admits that this theory correctly indi- 
cates the person or persons who are 
legally competent to issue commands, 
but that it falls short in that it does not 
really trace out the ultimate repository 
of political power. The latter view is the 
one that has produced the most argument 
in recent years, but the former objection 
was the one raised by Sir Henry Maine 
and his criticism will now be revived. 

Sir Henry Maine’s views grew out of 
observations which he made during seven 
years spent as a legal member of the 
council for India. His critique was 
formulated and presented in a course 
of lectures on the “Early History of 
Institutions” which were delivered at 
Oxford. His criticism’was the result of 
the study of a type of institutions which 
had little in common with those of Eng- 
land, which furnished the basis for 
Austin’s views. The basal difference 
was that in which formal and definite 
statute law furnished the evidence of 
sovereign authority in contrast with a 
country in which custom was the basis 
of sovereignty. The oriental mind knows 
nothing of statute and the oriental despot 
relies completely on ‘‘ancient usage and 
religious awe.’’ In the light of his 
observation of this fact, Maine began 
to question whether there “‘is in every 
independent political community some 
single person or combination of persons 





The Green Bag 










other members of the community to do 
exactly as it pleases.’’ Maine cites an 
instance of a despot in India “the 
smallest disobedience to whose com- 
mands would have been followed by 
death or mutilation.” But in spite of 
this power, he never issued a command 
that Austin would call a law. There- 
fore, historically, Austin’s theory of sov- 
ereignty was not broad enough; his 
conceptions of law, state and sovereignty 
did not contemplate such a community 
as here described. 

But Maine went further. He con- 
tended that Austin’s conception was 
contrary to fact when applied to Western 
civilization. He contended that on final 
analysis this theory must finally locate 
sovereignty in every state in the posses- 
sion of force. He thought this view dis- 
regarded ‘‘all the characteristics and 
attributes of government and society 
except one,’”’ which left out of account 
such mighty influences as “‘the entire 
history of the community, the mass of 
its historic precedents, which in each 
community determines how the sov- 
ereign shall exercise, or forbear from 
exercising his irresistible coercive power.” 

It would be an injustice to Austin’s 
theory, however, to say that he did not, 
in any sense, contemplate this idea of 
custom. One of his maxims was: “What 
the sovereign permits, he commands.” 
Austin was most familiar, as a lawyer, 
with a system of custom as remarkable, 
if not so absolute, as that in the contem- 
plation of Sir Henry Maine. The Eng- 
lish common law was well developed in 
Austin’s day. Even the principles ind 
doctrines of equity were being given 
effect and force daily in the chancery 
courts. The difference in the two sys- 
tems—those of England and India— 
was in the relative absoluteness of the 
two systems. In England Austin knew 
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that Parliament could set aside or 
modify any common law custom it saw 
ft. The principal defect in Austin’s 
theory, at this point, was in not see- 
ing that there was a dormant sover- 
eignty in the state which would have 
become active had they set aside 
custom to such a revolutionary extent 
as to have aroused the people to op- 
position. 

The main objection to Austin’s theory, 
in this connection, is in his interchange- 
able use of the terms law and sovereignty. 
Obviously, this confusion makes his 
theory inapplicable to a large extent to 
half organized states and completely in- 
applicable to primitive communities, 
because in such communities as these 
positive law is non-existent and custom 
is the only source of power. Legally 
considered with reference to communi- 
ties completely organized, in which there 
is a definite source of statute law, his 
theory is substantially correct. 

It is obviously true that, by extend- 
ing the meaning of Jaw to include the 
force of custom, Austin’s analysis can 
be made substantially true. Some recent 
authors have preferred to extend the 
meaning of law to meet the criticism of 
Maine. Woodrow Wilson has done this 
in his “The State’ (Chapter XIV, page 
587). “Law,”’ says he, “is the will of 
the state concerning the civic conduct 
of those under its authority. This will 
may be more or less formally expressed : 
it may speak either in custom or in 
specific enactment. Law may, more- 
over, be the will either of a primitive 
family-community such as we see in the 
earliest periods of history, or of a highly 
organized, fully self-conscious state such 
as those of our own day.” In the same 
chapter, Dr. Wilson finds the source of 
law in custom, religion, adjudication, 
equity, scientific discussion and legisla- 
tion. This view, however, is much wider 
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than the conception of law as conceived 
by Austin. 

But the most successful attack that 
has been made on the Austinian theory 
has grown out of the criticism that 
Austin’s analysis is correct as far as it 
goes, but that it does not go far enough. 
While it does indicate the source from 
whence commands issue, it does not 
really determine the ultimate repository 
of political power. The result of this 
criticism has resulted in a _ twofold 
classification of sovereignty; viz., legal 
sovereignty and political sovereignty. 
Austin would not be subject to criti- 
cism here if there was not evidence that 
he confused the two conceptions. The 
confusion came in applying his doctrine. 
In attempting to locate sovereignty in 
England and the United States, it is 
clearly evident that his conception of 
political sovereignty was both too super- 
ficial and too simple. 

Just as it was the tendency of earlier 
writers to emphasize legal sovereignty, 
in the present time the tendency has 
been to emphasize political sovereignty. 
This change has resulted from the 
growth of the idea of democracy. The 
tendency toward democracy has re- 
sulted in calling into question legal 
sovereignty, and, out of the conflict of 
opinion, clearer notions of the concepts 
have resulted. Dicey says: “Behind 
the sovereign which the lawyer recog- 
nizes, there is another sovereign to 
whom the legal sovereign must bow.” 
This statement gives evidence of two 
facts: first, it draws the line between the 
two conceptions of sovereignty, and, 
secondly, it gives emphasis to the more 
fundamental nature of political sov- 
ereignty. Willoughby lays great stress 
on distinguishing between potentiality 
of power as a juristic conception, and 
the state’s actual competency. ‘‘Sov- 
ereignty belongs to the state as a per- 
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son,” says Willoughby, “and represents 
the supremacy of its will. Sovereignty 
is thus independent of its particular 
powers.” 

In the larger political relations, Austin 
was almost completely in accord with 
present political scientists. For instance, 
he refused to class as positive law the 
Tules that grow out of international rela- 
tions. Willoughby states that this is 
“logically and scientifically correct.’ 
He quotes Jellinek as also being in accord 
with this view. It is contended that 
these rules ‘“‘rest upon no other coercive 
force than that of morality and public 
expediency.’’ Maine, however, did not 
accept this view. His supreme re- 
spect for custom caused him to dis- 
agree. But he represents about the 
only leading exception to the consensus 
of opinion in accord with the view of 
Austin. 

Austin’s first clash with those who 
are emphasizing political sovereignty 
comes with reference to the power of 
constitutional law. Austin denied that 
constitutional law limited the power of 
the state. He regarded constitutional 
provisions moral in nature rather than 
legal. Austin’s greatest fault here was 
due to the fact that he generalized from 
too small a number of types. In fact, 
his conclusion was based almost entirely 
upon the English government. As Wil- 
loughby points out: “‘Constitutional pro- 
visions do not purport to control the 
state, but the government.” Austin did 
not grasp this distinction. The constitu- 
tion does voice the supreme will of the 
state regardless of its source. The fact 
that the constitution has the power to 
bestow rights or to take them away is 
evidence that it represents more than 
moral power. In most constitutions, 
there are reserved powers, such as the 
power to amend, which may be seldom, 
if ever, exercised, but nevertheless it 
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represents a very high type of positive 
power. 

Austin’s conception was not even true 
when applied to his own country. He 
seems to have regarded lightly the effect 
of the violation of constitutional law. 
He seemed to see in the violation of 
constitutional law only displeasure and 
unpopularity. If this were the only 
effect that was to follow, he would have 
been correct, but the violation of many 
constitutional provisions would always 
result in England in the exercise of the 
reserve power in the people. Austin’s 
error was in a failure to recognize this 
fact. ‘‘All law is a limitation on sov- 
ereignty.”’ Constitutional rules are laws 
in the strictest sense; hence, they attract 
our attention to the fact that there is a 
source of sovereignty deeper and outside 
of the exercising functions of govern- 
ment. 

When we trace out the source of legal 
relations more minutely, the divergence 
of Austin and other political scientists 
becomes greater. He seemed to think 
that, on final analysis, sovereignty could 
go no further back than the electorate. 
This was his concrete view of it. It has 
been seen in his definition that he thought 
sovereignty could always be located in 
some definite person or body of persons. 
The whole line of argument in refuting 
this theory is based on the fact that no 
monarch, no matter how absolute, ever 
possessed all the power by which his 
subjects were governed. Austin, in fact, 
practically acknowledged this fact in 
asserting that the ruler was largely 
controlled by the wishes of the com- 
munity when he respected the constitu- 
tion. 

Evidently, Austin is wrong in merely 
locating sovereignty in an electorate. 
As some one has pointed out, the elec- 
torate is only a small proportion of the 
mass of the people who compose the 
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state. Sovereignty may, or may not, 
therefore, reside in the electorate. Some, 
in attempting to avoid Austin’s diffi- 
culty, have located sovereignty in the 
people. This has been questioned on 
the ground that the people possess no 
organ through which they can stamp 
theirauthority. Willoughby has pointed 
out that the ‘‘Sovereignty of the People”’ 
can only mean the “right” or “might” 
of revolution. But this power lies out- 
side of law, and is not a normal sov- 
ereignty. Others find this ultimate 
sovereignty in “Public Opinion.” Pro- 
fessor Richie has drawn the distinction 
between public opinion, as ultimate 
political sovereignty, and the political 
power of the state as exercised through 
established organs. 

It is clearly to be seen that, after all, 
the attempt to trace sovereignty back 
of the electorate leads to confusion and 
uncertainty. The criticism of Austin’s 
theory along this line has no practical 
value other than to direct attention to 
the fact that there is an ultimate power 
which all governmental agents must 
reckon with in the final analysis. Of 
course, this force is indefinite and diffi- 
cult to determine. It may bea different 
element in different countries or it may 
change from time to time in the same 
country. It may, or may not, be a 
majority of the citizens. It may be 
commercial, religious, or political in 

_nature. More than likely, it will be the 
element that is suffering some hardship 
through the oppressive measures of the 
functions of government. Certainly, that 
element which is being oppressed is 
likely to attempt to assert sovereign 
power. 

Austin’s view is clearly wrong when 
he regards the location of sovereignty 
as a simple matter. It is readily seen 
from the previous paragraph that it is 
avery difficult matter in a normal state. 


Sidgwick, in Chapter XXXI of his ‘‘Ele- 
ments of Politics,” in denying the sim- 
plicity of Austin’s analysis, says: ‘“My 
view, on the contrary, is that a simple 
answer must almost always be incorrect 
in the case of modern constitutional 
governments, unless a peculiar and care- 
fully limited meaning is given to the 
question; and, even if it is saved from 
incorrectness by careful definition of the 
question, a simple answer is still liable 
to be misleading, because it unduly con- 
centrates attention on an arbitrarily 
selected portion of the facts to which 
it relates. I hold that, in a modern 
constitutional state, political power that 
is not merely exercised at the discre- 
tion of a political superior,—or that 
must, therefore, be regarded as superior 
or ultimate,—is usually distributed in a 
rather complex way among different 
bodies and individuals.’”’ Sidgwick has 
done more than all others to show the 
real complexity and difficulty that at- 
tends any effort to really trace sov- 
ereignty to its fundamental social 
stratum. 

This difficulty causes Willoughby to 
acknowledge, after a careful considera- 
tion and criticism of Austin’s analysis, 
that he almost came back to Austin’s 
view on final consideration. Willoughby 
then says: ‘The position taken in this 
treatise is that those persons or bodies 
are the sovereigns who have the legal 
power of expressing the will of the state. 
Behind these persons we do not need 
to look. When we have located these 
authoritative, volitional organs of the 
state, we, qua lawyers, do not need to 
search further.” 


CONCLUSION 


A study of Austin’s views in the light 
of his critics has a tendency to increase 
respect for the views of this great English 
lawyer. His doctrine of legal sovereignty 
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is almost invulnerable. While it may be 
defective at points, it is more nearly 
perfect than that submitted by any of 
his critics. His greatest defect was in 
his conception of the sovereignty of con- 
stitutional law. But, as has been seen, 
his ideas were taken from the English 
system, and his mistake was only in the 








degree of recognition given to the force 
of custom. On the side of politica] 
sovereignty, he did not see the real 
limits of his problem or the nature 
of its complexity. But, practically 
considered, he traced the sovereign 
power as far as its practical import- 
ance would justify. 





UPPOSE that a lawyer, unham- 

pered by lack of time and money, 
wishes to make exhaustive researches 
in any field of legal investigation,— 
where, in the United States, can he find 
the books necessary for his quest? He 
cannot find them in any one library, 
or in any group of libraries, if indeed 
he can find them anywhere in America. 
Unless he be possessed of more infor- 
mation concerning the contents of law 
libraries than has appeared in print, 
he will waste much time, energy and 
money, before he learns where he can 
best begin his task. In other words, 
the legal literature contained in Ameri- 
can libraries is widely scattered, and 
there is no comprehensive guide to the 
contents of these libraries. 

According to ‘Statistics of public, 
society and school libraries having 5,000 
volumes and over in 1908” (U. S. 
Bureau of Education Bulletin, whole 
no. 405), there are 109 law libraries and 54 
state libraries in the United States. 
The latter contain many law books, but 
the number has not been ascertained. 
Of the law libraries, 46 are in the North 
Atlantic states, 34 in the North Central 
states, 14 in the Western states, 8 in 
the South Atlantic states, and 7 in the 
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South Central states. Each state ex- 
cept Delaware, Florida, Arkansas, New 
Mexico and Arizona had a state library 
of over 5,000 volumes; while New York, 
Georgia, Alabama, Ohio, Wisconsin, Min- 
nesota, Iowa, Nebraska, Kansas, Idaho 
and California are each reported as 
having two state libraries. The 109 
law libraries contained, in 1908, a total 
of 1,975,014 bound volumes and 62,125 
pamphlets. Of these libraries 28 had 
over 25,000 volumes, and 5, more than 
50,000 volumes. The largest law libra- 
ries in the United States are, according to 
published reports, Harvard, with 102,826 
volumes; New York State Law Library, 
83,554 volumes; Association of the Bar of 
the City of New York, 75,722 volumes; 
N. Y. Law Institute, 67,398 volumes; 
and Law Association of Philadelphia, 
50,223 volumes. (1908 figures.) 

In volumes, the law libraries of the 
country are large enough to contain 
untold treasures, and, for the most part, 
their treasures are untold. It is true 
that many catalogues have been issued, 
and that it would be possible with much 
labor to bring these catalogues together 
and compile something like a union list 
of legal literature. But the result would 
be unsatisfactory, because printed cata- 
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logues are out of date in growing libra- 
ries, almost before they are printed. 
A union list of books in the whole field 
of law would, moreover, be an unneces- 
sary compilation, since it may be taken 
for granted that each law library dupli- 
cates every other law library along cer- 
tain well-known lines. The nucleus of 
every law library ‘is American court 
reports, and federal and state statutes. 
It would be a waste of energy to specify 
every library which contains the U. S. 
Revised Statutes. But to bring out in 
relief notable collections contained in 
law libraries is quite another matter. 
The wave of specialization in the library 
world is just beginning to gather force, 
and ‘‘special’’ libraries are springing up 
all over the country. They have been a 
prominent subject of discussion at recent 
library conventions, and are acquiring a 
literature of their own. 

In harmony with this development, 
the U. S. Bureau of Education is com- 
piling the statistics of ‘‘special collec- 
tions in libraries in the United States.” 
This publication will cover all special 
collections, no matter to what class they 
belong, and prominent among them 
should be special collections of law. 
A circular letter containing schedules of 
subjects under which information was 
especially desired, including “‘law,’’ and 
“international law,’’ was sent out in 
November, 1908, to 2,298 libraries each 

supposed to contain more than 5,000 
‘ volumes. In December, 1909, a second 
circular letter was sent to those which 
did not answer the first. In addition 
many personal letters were written to 
librarians. In relation to law a large 
fesponse was not anticipated except 
from state and law libraries; neverthe- 
less, a number of interesting collections 
were reported as contained in public 
libraries and historical society libraries. 
Of the law libraries only 2 responded to 
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the first circular, and 57 to the second. 
Personal letters brought more answers. 
There is authority for the statement 
that, as compared with other special 
libraries, such as those in theology, 
medicine, education and the social and 
physical sciences, the response from 
law libraries was poor indeed, indicating 
apparently a lack of interest. Law 
librarians have until recently held them- 
selves aloof from the general library 
movement, and many still fail to see 
wherein their libraries can be bene- 
fited by association with other libraries. 
The formation of the American Associa- 
tion of Law Libraries, which holds its 
annual meeting in conjunction with that 
of the American Library Association, has 
done much to dissipate this insular spirit. 

Having had access to the reports of 
special law collections already sent in, 
the writer thought it unfair to the legal 
profession, to general scholarship, and 
to the law libraries themselves that the 
latter should not have a better repre- 
sentation in the forthcoming report. 
The facts are therefore presented in a 
legal periodical in the hope that a more 
general interest may be aroused. 

The circular letters sent out by the 
Bureau of Education contained the fol- 
lowing statement: ‘‘In the case of libra- 
ries devoted to medicine, law, theology, 
etc., to which this circular may be sent, 
the inquiry is directed not so much to 
their collections taken as a whole as to 
the separate parts in which they may 
be exceptionally strong, and so in all 
cases, the more precise and limited the 
subjects mentioned, the more valuable 
will be the information to the special 
student.” In the schedule of suggested 
subjects, legal literature contains only 
the general headings ‘“‘law’”’ and “‘inter- 
national law,’’ while ‘‘medicine’’ has 
seventeen sub-headings. This may ac- 
count for the fact that law librarians 
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construed the statement quoted more 
narrowly than did other librarians. 

Nevertheless, the nucleus for a valu- 
able report on special collections of legal 
literature has been received. The in- 
formation sent in was classified by the 
librarians themselves under the follow- 
ing headings: Civil and Canon Law, 
Jurisprudence and Philosophy of Law, 
International Law, Ancient Law, Roman 
Law, Foreign Law, Latin-American Law, 
Mohammedan Law, American Colonial 
and Early Territorial Laws, American, 
English and British Colonial Reports 
and Statutes, Cases and Briefs, Criminal 
Law, Trials, Treatises, Periodicals, Bar 
Association Reports, and Railroad Law. 
The value of these reports is lessened 
somewhat by the facts that terms are 
not used synonymously by all librarians, 
and that the information is often given 
with meager details. The combined re- 
port thus far compiled is therefore very 
fragmentary. 

Completeness in a given field of legal 
literature may make a collection of 
special note, even though other libraries 
have many volumes in the same class. 
Therefore it is suggested that a re- 
estimate of the resources of the several 
law libraries be made by their librarians 
along lines exemplified by the following 
sample headings. Of course, further 
headings and subdivisions will be sug- 
gested to each librarian by the wealth 
of his own library. 

International Law. 

1. General. 

2. Maritime. 

3. Sources, i.e., documents, treaties, 
proclamations, correspondence, ar- 
bitrations, etc. 

Periodicals. 


Reports (in English language). 

a. American. 
Federal. 

b. English. 

c. Scottish. 


State. 
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d. Irish. 

e. British Colonial. 

Statutes, Session Laws, etc. (in Eng. 
lish language). 

a. American. 

b. English. 

c. Scottish. 

d. British Colonial. 

Foreign Law (non-English), Europe, 
Asia, Africa. 

a. Codes and Compilations. 

b. Laws. 

c. Court Reports. 

Latin-America. 

a. Codes. 

b. Laws. 

c. Reports. 

Periodicals. 

a. In English language. 

b. In other languages. 

Various fields of law, such as Insur- 
ance Law, Corporation Law, Rail- 
road Law, Negligence Cases, etc. 

Treatises. 

a. American. 

b. English. 

c. Other Countries. 


There is no class of libraries in which 
a greater amount of money, as reckoned 
by cost per volume, is invested, than in 
law libraries, and no books exceed law 
books in practical utility as working 
tools. Moreover, the historian, the soci- 
ologist and the political scientist would 
lose their most reliable source material 
if the records of civilization, contained 
in published laws, were denied to them. 
There is every incentive, therefore, to 
make known to scholars the resources 
of our law libraries. The opportunity 
offered by the forthcoming report on 
special libraries is not merely to present 
an array of statistics, but to describe in 
words those legal collections which for 
any reason are notable. If the sugges- 
tions contained in this article call forth 
any further information, it should be 
sent to Mr. W. Dawson Johnston, Libra- 
rian of Columbia University, and editor 
of the report to be published by the 
United States Bureau of Education. 











The Lawyers Seven Ages 


By K. EKAMBARAYYA 





























[The Vakils, or native Hindu counselors, practising in the High Court at Madras, 
India, held their annual meeting in April of this year, the ae ge being not unlike 
that of one of our own bar association meetings. The following verses were read by 
a member, for which we are indebted to the Madras Law Journal.— Ed.} 






HE legal world is also a stage, 
And the lawyers are but actors—for others. 

They have their minor and their major roles, 

And one lawyer in his time plays many parts, 

His acts being seven ages. At first, the devil, 

Toiling and moiling in his master’s chambers; 

Then the briefless junior with his tattered gown 

And helpless, hopeless face, creeping unwilling 

From court to court. And then the senior, 

Paying measured compliments, with soured abuse 

And scorn for the devilish work. Then the leader, 

Full of strange schemes to cleanse the profession, 

Jealous of its honor and quick to crush for a fault, 

Seeking of title and place but what is thrust 

To spite the crowd. And then the acting Judge, 

Silver stick in front and four thousands a month, 

Courteous and kind and pleasing high and low, 

Awaiting confirmed bliss and judicial rest: 

And so he plays his part. The sixth age shifts 

And finds him firmly set, a mighty mass 

Of experience with wrinkled wisdom grave, 

A hundred thousand disposals to his credit, 

Accustomed now to hear without exertion, 

With fingers’ ends dispensing Justice 

And counting the years and months. Last scene of all 

That ends this strange and splendid history 

Is titled ease in dark oblivion, 

Sans work, sans rest, sans golden links to life. 





Personal Reminiscences of the Walhalla Bar 
I. HOT AIR EARNS A FEE 


By R. T. Jaynes, ATTORNEY-AT-LAW, WALHALLA, S. C. 
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: EST we forget,” I seizethepresent sonal recollections of incidents in the 


moment for recording a few per- practice of some of the members of the 
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Walhalla bar, since my admission in 
1885. These recitals are based on fact. 
Whether they be stranger than fiction, 
it is left for the reader to say. 

A few years ago, a small estate was 
in course of administration in the probate 
court of Oconee county. At that time 
the office of probate judge was filled by 
Richard Lewis, a valiant Confederate 
soldier, who fought four years for the 
cause that was lost. He faced shot and 
shell without flinching, and left on the 
field of battle around Richmond his left 
leg, which was severed from his body, 
near the hip, by a cannon ball. He 
was the soul of honor, and combined in 
an eminent degree the qualities which 
rendered him at once fortiter in re, 
suaviter in modo. 

A small claim was presented against 
an estate by a widow, who was rep- 
resented by N. Boone Cary, while 
the estate in course of administration 
was represented by Robert A. Thomp- 
son. Objections were filed against allow- 
ing the claim, and testimony taken. 
After hearing argument of counsel, Judge 
Lewis modestly intimated that he thought 
the claim should be disallowed. Mr. 
Cary became insistent, and repeatedly 
presented the cause of his client in vari- 
ous aspects, urging in different forms 
his reason for asking that the claim be 
allowed. As:he was representing a 
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widow, who had several small chil. 
dren, he took the license accredited 
to the importunate widow mentioned in 
the parable by Him who spake as never 
man spake. 

As last the judge became weary 
and faint, and rather positive in his 
ruling disallowing the claim. As a 
final remark and parting shot, Mr. 
Cary said:— 

““May it please your Honor: we have 
come into this Court pleading the 
cause of the widow and the orphan; 
we come asking even, simple-handed 
justice for the widow and the orphan; 
and, if we can’t get justice here, 
we'll appeal to the Circuit Court of 
Oconee county; if we can’t get justice 
there, we’ll appeal to the Supreme Court 
of the State of South Carolina; if we 
can’t get justice there, we'll appeal to 
the Supreme Court of the United States 
of America, the most august tribunal 
on the face of the earth; and if, forsooth, 
we can’t get justice there, we'll appeal 
to the Supreme Court of High Heaven 
itself.” 

The widow, clapping her hands, ex- 
claims: ‘Yes, glory to God, we will.” 
(Laughter.) 

As soon as order could be restored 
court adjourns. The lawyer retires and 
graciously accepts a fee of five dollars 
from his delighted client. 





The Merits of Blackstone’s Commentaries 


A NOTEWORTHY paper on Blackstone— 

noteworthy alike for its erudition and for 
its literary charm—was read at the annual 
meeting of the Pennsylvania Bar Association in 
June by Hon. Hampton L. Carson of Philadel- 
phia, the historianof the United States Supreme 
Court. Mr. Carson’s topic was ‘‘The Genesis 
of Blackstone’s Commentaries, and Their Place 


in Legal Literature.” The strength of the 
paper was at once recognized, and it certainly 
ranks with Professor Dicey’s article published 
in the National Review last December (see 22 
Green Bag 183), as one of the most notable of 
the critical estimates of Blackstone which 
have appeared in recent years. 

Mr. Carson takes pains to defend Blackstone 











from various charges leveled at him by 
modern critics. Thus he has been accused 
of having been unduly optimistic, and of 
having been “‘a blind defender, if not a rank 
apologist, of the most palpable absurdities 
andenormities.” But on the best of authority, 
it can be stated that this optimism was the 
“natural tone of the age,” and Blackstone 
merely reflected the spirit of his time. The 
following quotation will show Mr. Carson’s 
attitude toward another charge :— 

“Again, Blackstone’s definition of law has 
been assailed, most forcibly by Austin, who 
was the disciple of Bentham. But Black- 
stone’s definition is substantially that of 
Hobbes, one branch of which Pollock thinks 
profound. Austin, who commented on 
Blackstone so severely, although sustained 
by Markby, was himself commented on in 
sixteen chapters by Professor Clark of Cam- 
bridge University. Professor Holland, in his 
work on Jurisprudence, and Judge Dillon, in 
his recent Yale Lectures, dissent from both 
Blackstone and Austin, while the late James 
C. Carter, Esq., before the American Bar 
Association in 1890, stated with clearness and 
force the argument against the Austinian con- 
ception and definition. I refer to this con- 
flict of views to emphasize the point that 
Blackstone’s definition is not so easily dis- 
posed of as Austin in his self-sufficiency 
seemed to think.” 


Moreover, the author of this paper evidently 
doubts Austin’s competence to criticize Black- 
stone. “‘Austin, it must be remembered, was 
a civilian with no adequate conception of 
the history or character of the common 
law. He aimed at reducing every branch 
of the law to the scientific precision of 
a code, and, enamored of Roman modcls, he 
ignored the pregnant truth so well stated by 
Pollock and Maitland: that ‘the matter of 
legal science is not an ideal result of ethical 
or political analysis; it is the actual result of 
facts of human nature and history.’ Austin 
and his school never gave sufficient weight to 
the historical facts that English law, while 
largely Teutonic in its origin, became insular 
in its scope; that it grew irregularly during 
many centuries, resting largely in custom, 
partly in legislation, partly in treatises such 
as Bracton, Littleton, Coke and others, but 
mainly in the decisions of courts, and had 
never been reduced to formulated rules or 
scientific arrangement.” 


This is a paper which to be fully enjoyed 
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and appreciated needs to be read in its entirety, 
but lack of space prevents us from doing 
more than culling a few choice extracts. 
This is how Mr. Carson sums up the merits of 
the Commentaries, and we doubt if it has 
ever been done before by any writer with such a 
combination of succinctness and eloquence :— 


‘We all have often asked ourselves, What 

are the merits of Blackstone’s Commentaries, 
and what is the real service to the profession 
which the author performed? The answer may 
be secured in two ways—first by reading and 
studying his work, and next by examining 
his raw materials. . . . The first impression, I 
take it, will be—especially if you first examine, 
as you should do, the Table of Contents and 
Chapter Headings, aided by his own analysis 
—that here you have a comprehensive and 
General Chart of Public and Private Law, 
civil and criminal; a general map in outline, 
so to speak, of the domain of English law, 
and exhibiting the relationship to each other 
of the main divisions. Next you will be im- 
pressed by his unusual analytical power and 
skill. He divides and subdivides and re- 
divides a subject with logical exactness, and 
his chapters and their sections are like the 
working drawings of an architect. Then you 
will be impressed with the brevity, the pre- 
cision and the clearness of his definitions, 
supported by well-chosen illustrations, and 
concise expositions of principles, and finally, 
you will close the work with the assertion, 
This was not a hard book to read, on the con- 
trary it was delightful—the style is superior 
to that of any other law book ever written. 
You sum up then by saying, Here is a master- 
draughtsman of a legal chart—who knows 
the sweep and indentations of the coast 
lines their latitude and longitude; who has 
marked off the various divisions and sub- 
divisions with relative accuracy; who has 
a due sense of proportion; who has filled 
up the central spaces with accurate and strik- 
ing descriptions of what is peculiar to each 
zone; whose illustrations are well selected, 
and whose method of presentation is pictorial. 
The work leaves a definite and well-rounded 
picture in the mind. It is not a digest, it is 
not an abridgment, it is not a series of special 
essays, it is not a chain of quotations, it is 
not a discussion of cases; it is an original 
work, well planned, well executed, with the 
materials thoroughly fused and welded into 
a compact, harmonious whole, as a Statement 
of General Principles. .. . 
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“To judge of Columbus as a mariner, or 
Galileo as an astronomer, you must contrast 
them with their predecessors, and measure 
them by the standards of their contemporaries. 
Pile up on fifty tables in a long hall the books 
from which Blackstone drew his materials: 
The Treatises of Glanvil, Bracton, Britton, 
Fleta—the Mirror of Justices, Fortescue’s 
De Laudibus Legum Anglig, Hengham’s Sum- 
ma Magna and Summa Parva, Littleton’s 
Tenures, Wright’s Tenures, Doctor and Stu- 
dent, Perkins’ Profitable Booke, et id omne 
genus; the Abridgments of Fitzherbert, 
Brooke, Staunforde, Statham, Rolle, Viner, 
Comyn and Bacon; the Entries of Lilly, Ras- 
tall, Levinz and Brown; the Reports in folio 
from Aleyn and Dyer all through the alphabet, 
to Vaughan and Vernon, more than two hun- 
dred in number, ‘stout, honest old fellows in 
their leathern jackets,’ accompanied by ‘a 
flying squadron of thin reports’; the Year 
Books, Coke’s Institutes, Plowden’s Commen- 
taries, Finch’s Law and Wood’s Institutes; 
the Histories of Sir Matthew Hale and Madox’s 
Exchequer; the Works of the antiquaries— 
Dugdale, Selden, Spelman and Camden; the 
Statutes at large, edited by Rastall, Pelton, 
Sergeant Hawkins, Ruffhead and Running- 
ton; the Dictionaries of Blount, Cowell, Jacob, 


Kelham, Spelman’s Glossary and Les Termes 
de la Ley; the Special Readings and Moots on 
Statutes—such as those of Magna Charta 
Westminster, Uses, Habeas Corpus and the 
Act of Settlement; the Special Aids to Pra. 
tice in the Natura Brevium, Nove Narrationes 
and Regula Placitandi—State Trials in stately 
folios—these, and many others, constituted 
the mass—ingens moles—with which Black- 
stone, while still in his thirties, labored for 
years. Of course he had guides through the 
wilderness, . . . But he did not content himself 
with these; he sought the fountains and ex- 
plored tributaries, and from the roaring and 
turbid mass tumbling through the centuries, 
carrying down Teutonic customs, Saxon 
dooms, Norman grafts, Plantagenet statutes, 
Roman philosophy, canon and ecclesiastical 
influences worked into the final stream of 
the Common Law as diked and dammed by 
hard-headed and resolute English judges, 
he distilled a limpid fluid which could be 
quaffed without disgust. The skill with 
which he precipitated the sediment, and got 
rid of the nauseating filth, was only equaled 
by the mental power with which he com- 
pressed so huge a bulk into four small quartos. 
This, then, was his work—transcendent in 
its results as well as marvelous in its beauty.” 





Judge Putnam’s Recollections of Chief Justice Fuller 


T is certain that no one in Portland, 
Me., the late Chief Justice Fuller’s 
own city, knew him as well as did Judge 
William L. Putnam of the United States 
Circuit Court. He knew him in Bowdoin 
College, and maintained relations with him 
when the Chief Justice entered upon the 
practice of law in Augusta, and corresponded 
with him when he moved to Chicago; and 
during his long life of activity in Chicago, 
before his elevation to the highest position 
in the gift of the President of the United 
States, Chief Justice Fuller and Judge Putnam 
were intimate friends. Consequently, the 
following reminiscences of Judge Putnam, 
from a recent interview published in the 
Portland Daily Press, give a_ peculiarly 
intimate portrayal of the late lamented 
Chief Justice. 
“Melville W. Fuller loved Maine,” said 
Judge Putnam, “and particularly Bowdoin 
College, from which he was graduated in the 


class of 1853. He was especially fond of his 
classmates, maintaining a close intimacy 
with them throughout his life, always seeking 
them out whenever opportunity offered, and 
extending his love and affection for them 
even to their children and their friends. 
“My friendship for Melville W. Fuller 
dates back to the beginning of my course in 
Bowdoin College. He was in the class of 
1853, a notable class. I was graduated in 1855, 
and being a member of the same secret 
society as the Chief Justice I saw a great 
deal of him. He was a youth of quiet tastes, 
reserved of manner, but withal genial and 
companionable. He was fond of literature and 
had marked literary tastes, inherited, I may 
say, from two literary families; for on his 
mother’s side he was a Weston, a grandson of 
Chief Justice Weston of the Maine Supreme 
Court, for whom he was named. His father's 
family were people of great refinement and 
with marked literary abilities, so that Melville 
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W. Fuller’s fondness for literature was truly 
inherited. 

“After leaving college he entered into the 
practice of the law at Augusta. Early in his 
career he distinguished himself, as I well 
remember, by a speech he made as the 
presiding officer of a great Democratic 
mass meeting which was held on the grounds 
of the state house at Augusta. Had he 
remained in Maine he would early have 
attained prominence, but the West called 
strongly to him, as it did at that time to many 
Bowdoin men. 

“He went to the new city of Chicago, 
where he entered on the practice of law. 
Outside of those who knew him at Bowdoin 
and those at Augusta who were intimate 
with him, and his family, he was for many 
years lost sight of by Maine people; but 
there were others who appreciated his worth 
and who followed his career in Chicago with 
interest. At the Illinois bar Melville W. Fuller 
soon won for himself a position of respect 
and influence. He was a good advocate and 
a good lawyer. There were some lawyers 
in Chicago who might have been regarded 
as his superiors both as advocates and as 
learned in the law, but there were none who 
enjoyed the respect and confidence of men 
of all political: beliefs more than he. 

“He was diligent, painstaking and reliable, 
with great fidelity to the truth, a clearness 
of style and vision, and a keen sense of 
justice; and he possessed in a remarkable 
degree the quality which won for him as 
Chief Justice of the United States the respect 
and appreciation of his associates on the 
bench; and that was executive ability. 

“His appointment as Chief Justice of the 
United States by President Cleveland was 
not a surprise to me at the time it was made; 
though, no doubt, earlier the President leaned 


- to Mr. Phelps. 


“Being frequently in Washington, Mr. 
Puller came in contact with President Cleve- 
land. He was a friend of Vice-President 
Hendricks, whom he nominated in 1886. 
Grover Cleveland especially desired to have 
about him men of refinement; and Mr. 
Puller possessed this characteristic. I sent 
him newspaper clippings and comments on 
the subject of his possible appointment, and, 
as I now recall it, a letter. I received from 
him a characteristic reply, which I have 


e preserved,” 


This letter was as follows:— 


Law OFFICE OF MELVILLE W. FULLER. 
152 Dearborn street, 
Chicago, April 19, 1888. 
Dear Putnam: Thanks for the newspaper and 
complimentary notice. I have not thought and do 
not think that the President would tender me 
the appointment, and have been greatly surprised 
at the expressions out here of a belief of that kind. 
I assume that his choice would fall upon somebody 
already in the public eye through present or recent 
public service. I did think you might get it, and 
the President knows my opinion of you; but 
still I could not tell, of course. —— told me last 
week at Fortress Monroe that you would probably 
receive it if it went East, and that I should if it 
came West, but I am sure he was mistaken as to 
myself. Of course, I will be glad of whatever comes 
to you. The world is not so very large, is it? We 
rub up against each other occasionally 
Very truly, 
M. W. FULLER. 
“This is an illustration of his true sim- 
plicity and wumaffectedness of character,” 
said Judge Putnam. I knew the reference to 
myself was not based upon good authority. 
When the appointment was made there was 
much discussion concerning it, and no little 
opposition to the confirmation of the Presi- 
dent’s choice. But Mr. Fuller was confirmed, 
and by a very good majority, as I remember 
it. Among the Republican Senators who 
voted for him were Senator Hale and Senator 
William P. Frye of Maine. The Republican 
Senators from Illinois were among his most 
stanch supporters and advocates. Senators 
Farwell and Cullom told President Cleveland 
that if Melville W. Fuller were named he 
would be confirmed, and he was. Not only 
these Senators, but the people generally 
throughout Illinois, where he had lived for 
many years, entertained great respect for his 
character and ability; and the years which 
have passed since then and his service as 
Chief Justice have gone to show that their 
estimation of him was correct. We who knew 
him well were not surprised at his subsequen 
record in this high office. 7a8) 
“He won the respect of all the Senators 
and the entire country by his superb address 
on Washington in the House of Representa- 
tives soon after his appointment. as Chief 
Justice. For literary style, clearness’ of 
thought and simple eloquence I know’ of 
few addresses which could be ‘said tobe 
superior to this. 
“As Chief Justice, Melvite W: Fuller ranks 
well among the great men’ who have held 
this position. I do not claim’ that ‘he was the 
peer of the great Marshall, but he ranks with 
Waite, and with others:’ ‘His’ etearness’ of 
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expression, and his able administration of the 
affairs of the position he occupied, have 
never been excelled. I do not believe that 
there ever has been a Justice of the Supreme 
Court of the United States who was more 
loved than Melville W. Fuller. His associates 
entertained for him great affection. The 
lawyers who came before this high tribunal all 
subscribed to the same sentiments. He was 
always courteous, painstaking and thoughtful. 
His keen sense of justice was never at fault, 
and above all and better than all, as Chief 
Justice, Melville W. Fuller had the confidence 
of the people of the United States. 

“TI think that one of the most lovable 
things about him was the affection he had 
for his old home, his old friends and his native 
state. Twice a year, almost without fail, 
he visited his old friends at Augusta. He 
called upon all of those who were left whom 
he knew, and took delight in it. In Augusta 
these visits were looked forward to by many 
people with pleasurable anticipations. 

“No less did he cease to remember his 
classmates, and his youthful friends. I 
might mention instances where the Chief 
Justice took great pleasure in exerting his 
influence in the interest of these classmates 
and friends of his youth. In Washington 
he lived simply, but maintained the dignity 
of his high office. Asa lawyer he had acquired 
a modest competence. Those he entertained 
were always charmed by his delightful 
manner, and having once come to meet the 
Chief Justice on the social plane they never 
ceased to admire the man afterwards. 

“Among other things, he possessed those 
qualities which are never found wanting in 
men who are truly great,—a thorough sense of 
humor and deep religious conviction. I recall 
especially one incident which well worked out 
his sense of humor. We were members of 
the same secret society and it happened that 
we had admitted to membership a man whom 
we later found a little off color. I was one 
of the most active in bringing about his ex- 
pulsion from our society. A little later, when 
names of our class came to be presented 
for election to the Phi Beta Society, my name 
was the first, and it was black-balled. It 
required but one black ball to prevent ad- 
mission; and, as we afterward ascertained, 
this black-ball was thrown by the father of 
the young man whom I h>? been instru- 
mental in expelling from our s ciety. There 
was a great hubbub, and tle excitement 






increased when other members of the class, 
as their names were presented, were in tum 
black-balled. In the midst of this excitement 
up jumped the future Chief Justice, then barely 
out of college himself, and said that if his 
friend Putnam were not admitted he should 
persistently attend every meeting and black. 
ball every name presented until Putnam 
was elected. Thereupon they had another 
ballot and I and the entire list was elected. 
The Chief Justice regarded this as a great 
joke on me, and delighted in telling the story. 
He said: ‘Putnam, that’s the best piece of 
work I ever did.’ 

“T have not attempted in this rambling talk 
to give expression to a just and fitting eulogy 
of Melville W. Fuller. I do not know that 
I could do him justice if I should try, but I 
have talked of him as I knew him and loved 
him. In life he met every requirement of a 
good citizen,—an able lawyer, a patriotic and 
conscientious official and a kind, considerate 
and faithful friend. He did much for Bowdoin 
College, for his native state and city. During 
his lifetime he reflected great honor upon 
this state, and his memory will long endure.” 

To the foregoing portrayal, on the intimate 
side, of the personality of the late Chief Jus- 
tice, we are pleased to add that given ina 
private letter written by Mr. Justice Holmes 
to Judge Putnam shortly after the funeral. 
This letter is published with Justice Holmes’ 
permission on request, with the omission of 
such parts as are purely personal. It may be 
well to explain, for the benefit of some readers, 
that Mrs. Francis is the daughter of Chief 
Justice Fuller:— 


Beverly Farms, July 12, 1910. 
My dear Judge Putnam :— 

Many thanks for your letter and the news- 

paper which (both of which) I read with much 
pleasure... . 
#°Poor Mrs. Francis was alone when the 
Chief died. . . . I think she showed all the 
Chief’s courage, and also a cool head and 
executive capacity under the most trying cit- 
cumstances. 

The services at Sorrento moved me through 
and through. It was a beautiful day, and 
there was no false note. The coffin, spread 
with a coverlet of flowers, was put on a buck- 
board to go from the house to the church; the 
birds were singing; the clergyman, 4 fine 
fellow whom I dare say you know, read 
extremely well; a little choir of four young 
men sang touchingly. The church, built by 
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Richardson, was the right thing for the place. 
It is rare indeed for me to find everything so 
conspire with the natural feeling of the 
moment... - 
I think the public will not realize what a 
tman it haslost. Of course, the position 
of the Chief Justice differs from that of the 
other judges only on the administrative side; 
but on that I think he was extraordinary. He 
had the business of the court at his fingers’ 
ends; he was perfectly courageous, prompt, 
decided. He turned off the matters that 
daily call for action easily, swiftly, with the 


least possible friction, with imperturbable 
good-humor, and with a humor that relieved 
any tension with a laugh. I never thought 
the time had come when it would be well for 
him to resign until this last term, when he 
seemed less rapid and certain than heretofore. 
I was beginning to worry when the solution 
came at the ideal moment. I think no one 
should repine, although to his children, to his 
friends, and certainly to me, the loss will be 
great. 
Very truly yours, 
O. W. HOLMES. 





What Can Be Done to Improve the Conditions of 


Medical Expert Testimony? 


“THERE is no place in the common law 

scheme of trial,” writes Judge Wil- 
liam Schofield of the Massachusetts Superior 
Court, in Journal of Criminal Law and Crimi- 
nology, where the medical expert can be 
put, “except among the witnesses. He cannot 
be a judge or a juror.”” Moreover, when 
the practice of calling expert witnesses, who 
ate now so often summoned to testify in 
actions for personal injuries, homicide cases, 
and will cases, was first introduced, they 
soon came to be treated by the courts just 
like any other witnesses. They were se- 
lected and called by the parties, the pro- 
duction of evidence and witnesses being 
not the duty of the court but the right of 
the litigants: The trial judge may in special 
circumstances order a person to be called 
‘ asa witness who is shown to have knowledge 
of material facts; but, continues Justice 
Schofield, ‘this right of the judge is excep- 
tional, and rarely exercised, and nowhere 
clearly defined.” The custom, therefore, of 
calling medical expert witnesses ad libitum 
is fully established by custom, so fully es- 
tablished that it cannot be changed except 
by legislation. 

Indeed there are some lawyers who affirm 
that even legislation cannot change the 
custom, on the ground that it is a funda- 
mental constitutional right. From this 


proposition, however, Justice Schofield very 
emphatically dissents, in the following 
words :— 

“In 1905 a committee of the State Bar 
Association of Michigan, in reporting a draft 
of a bill which has been enacted by the 
Michigan legislature, said :— 

“The radical reformers say that the courts should 
select and fix the compensation of all expert wit- 
nesses. Your committee believes that there are 
constitutional objections to the court making such 
selection. Parties have a right, under the law, 
to select their own witnesses. 

“In January of this year a committee of 
the Bar Association of the State of New York 
reported :— 

“That every party to an action, civil or criminal, 
has the constitutional right to call such witnesses 
as he may deem important to the maintenance of 
his cause, and the right to cross-examine those 
who may be called against him. 

“TI do not assent to those opinions. There 
is no provision of the federal Constitution or 
of any state constitution, so far as my know- 
ledge extends, which secures to a party the 
right to select his witnesses. The federal 
Constitution protects the right of trial by 
jury, of confrontation in criminal cases, and 
grants to the accused the right to com- 
pulsory process to summon witnesses in his 
defense, and secures in all cases due process 
of law. The constitutions of many of the 
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states contain similar provisions. Neither 
the federal nor any state constitution, so 
far as I have examined the state consti- 
tutions, expressly provides that a party 
may select his witnesses. On the contrary, 
the rules of evidence and the qualifications 
of witnesses are wholly under the control of 
the legislature. I believe that the legisla- 
ture has full control over the subject of expert 
testimony, saving only to the defendant the 
tight of confrontation in criminal cases.” 

How, then, shall the state exercise its 
control over the subject of expert testimony? 
To begin with, the Continental plan which 
it is proposed partly to adapt to this country, 
whereby the selection of expert witnesses 
would be committed not to the parties but 
to the state, by means of proposed official 
designation by the court of a list of eligible 
experts, would certainly be abortive in its 
operation. Forevery bill or statute which 
Justice Schofield has seen, he says, ‘‘contains 
the express provision that nothing in the 
act shall preclude either party from summon- 
ing and using other expert witnesses at the 
trial Until public opinion or legisla- 
tive opinion shall be so changed as to make 
it possible to prohibit the selection of medical 
expert witnesses by the parties, there is no 
practical advantage in enacting statutes 
which provide for the appointment of experts 
by the court. The parties will go on select- 
ing their own experts, and medical expert 
testimony will go on as it was before. If 
authority should be given to the court, as 
is given in the Michigan statute of 1905, 
and in proposed statutes in other states, to 
appoint experts on its own motion, and to 
call them as witnesses subject to cross- 
examination, the result will be merely to 
add a third class of experts to those selected 
by the parties, and to increase the number 
and possibly also the variety of medica! 
expert opinions. The fact that the official 
board or list of medical experts cannot be 
made exclusive is a strong and practical 
reason against adopting the system of offi- 
cial medical expert witnesses in the United 
States.”’ 

Justice Schofield, it will be noticed, 
assumes that the list of medical experts 
will not be made exclusive, even though he 
denies that the parties have any constitu- 
tional right to call such witnesses as they 
choose. Yet he clearly considers the belief 
in the right so firmly established that the 
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practice cannot be so radically changed as 
to make the official board of experts excly. 
sive. He is opposed, however, to the plan 
of officially designated experts under any 
circumstances, for the following reasons:— 

“(1) It is not probable that the most 
eminent physicians could be induced to 
accept appointment on a board or list of 
official medical experts. It would be as 
unreasonable to expect the leading physi- 
cians to serve for the compensation which 
the court could award as to expect the leaders 
of the bar to sit as auditors or masters for 
the usual legal compensation of $15 per 
day. The result of establishing an official 
list of experts probably would be that they 
would not be equal in quality, on the whole, 
to those selected by the parties. (2) Ifa 
permanent board or list of medical experts 
should be established, the power of appoint- 
ment ought not to be vested in the courts. 
The number of experts required would be 
considerable, the appointments would be 
valuable to some physicians, and the system 
would expose the judges to a kind of soli- 
citation which would bode no good to the 
courts. (3) Neither the judges nor the 
officers of any branch of the government 
can be assumed to have special knowledge 
of the qualifications of physicians to serve 
as medical experts. 

“Finally, to my mind, the grand reason 
why we should not adopt the Continental 
system is that it would be giving up, in an 
important matter, the time-honored prin- 
ciple of individual freedom which pervades 
and animates the old common law, and the 
Anglo-American law as well. If an emi- 
nent physician should be sued for malprac- 
tice, he would surely deem it a great hardship 
if he could not select and present to the 
court in his defense the best medical experts 
whom he could obtain who would give testi- 
mony in his behalf.” 

So the control of medical expert testimony 
is not so much to be sought by regulating 
the mode of their selection, concludes Justice 
Schofield, as by regulating their compen- 
sation :— 

“The compensation of medical expert wit- 
nesses is probably of more importance than 
the method of their selection. Large fees, 
and especially large contingent fees, depend- 
ing upon the result of the litigation, cannot 
fail to have an influence upon the testimony 
of medical experts. Such fees are likely to 
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cause them tojforget their obligations as 
witnesses, and to feel that they are employed 
and paid as advocates. This is a subject 
which legislation can regulate, and, as it 
seems to me, ought to regulate.... The 
law, as it seems to me, ought to put medical 
experts thoroughly and unmistakably in the 
class of witnesses by fixing their compensa- 
tion for attendance at court at a reasonable 
sum, and taxing the amount in the costs, as 
in the case of ordinary witnesses, and also 
by providing that the compensation to be 
paid to them for services in preparing to 
give expert evidence shall be such reasonable 
sum as may be approved by the court in 
each case, and that any contract for a larger 
sum or a contingent fee shall be invalid.” 

Justice Schofield goes on to say, however, 
that no single remedy will cure all existing 
evils. In fact, he declares the evil of 
prejudiced, partisan testimony to be funda- 
mentally a moral evil, requiring for its treat- 
ment the creation of a deeper conviction, 
in the mind of the expert, that it is his duty 
to testify always in a judicial and impartial 
manner, without overvaluing the success of 
either party to the suit. And we are in- 
formed that “legislation is not the sole, 
nor even the principal remedy.” 

But when Justice Schofield denies the like- 
lihood of legislation offering much in the 
way of remedies, he does not mean to imply 
that the cornmon law itself may not afford 
a large share of its solution. For he says:— 

“A committee of the Bar Association of 
the State of New York, in its report, sub- 
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mitted this year, summarized the evils of 
medical expert testimony in six propositions, 
three of which were as follows, viz.:— 

“First. Want of satisfactory standards of ex- 
pertness, with its result of inviting the testimony 
of charlatans. 

“Second. The prolongation of trials and the 
consequent increase of expense on account of the 
number of witnesses. 

“Sixth. An unfortunate tendency upon the 
part of some trial judges to permit incompetent 
so-called medical experts to testify to opinions 
predicated upon widely unrelated fact, and under 
Oath to express views which are but the specula- 
tive vagaries of ill-informed minds. 

“Of course this report was made with 
reference to conditions existing in New York. 
It is manifest that the evils above stated are 
all within the common law powers of the 
trial courts, without the aid of statutes. 
The trial judge determines the competency 
and qualification of all expert witnesses, 
subject to very slight control by appellate 
courts. At common law he can limit the 
number of medical expert witnesses, pre- 
vent the abuse of the right of cross-examina- 
tion and the abuse of the right to put hypo- 
thetical questions to experts. If these 
powers were fully exerted, much good would 
result. Judge Garrison, of the Supreme 
Court of New Jersey, in a published address, 
has said that it is useless to look to the courts 
for a remedy because these evils have grown 
up in the courts. The blame does not rest 
wholly upon the trial judges, for in many 
states they have been deprived by the legis- 
latures of much of the power which they 
had by the common law.” 





The Knock at the Door 


By Epcar WHITE 


“It was not very long, hardly more than a quarter of an hour, before the 


knock which told that the jury had come to their decision fell as a signal for 
silence on everyear. It is sublime—that sudden pause of a great multitude, 
which tells that one soul moves them all.’”—‘tAdam Bede,” by George Eliot. 


HE evidence is all in. Analytical pyro- 
technics by the lawyers have closed. 
Now, we're waiting—waiting with furtive 
looks towards a certain door to one side of 
the big room. 
Near the judge’s stand is a group of barris- 
ters, telling of trials in the long ago, relating 
jokes and laughing. They're waiting, too. 


Back the other side the bar rail, in the place 
reserved for spectators, are several men 
and women, remnants of the eager crowd 
that listened last evening till the watchman 
called the turn of the night. Waiting, too, 
these morbidly curious stragglers. 

Three or four reporters, among them a 
woman who does the ‘human interest’”’ work 
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for a yellow journal, sit about a long table, 
mentally arranging pictures of the climax. 
Waiting—just waiting for the— 

Inside the bar, his arm resting on a round 
table, sits a fair-haired boy of twenty or 
thereabouts, his weak blue eyes shifting about 
from face to face, as if afraid to linger long 
anywhere. Right close to him sits a woman 
in black with a handsome but anxious face. 
She might pass for middle age, but for her 
gray hair. It was dark six months back. 
People glanced indifferently at the boy, 
but when they looked at her, their faces 
softened. She was undergoing one of the 
crosses of motherhood. Through it all she 
had been brave, encouraging by a pressure 
of the soft hand, or a reassuring look from 
the kind, gray eyes. Yesterday and the day 
before, and the day before that, and other 
days, she had worn an attractive white waist, 
but today she was attired in solemn black, 
as if she were going to a funeral. 

The gray-haired woman and the boy with 
the shifting blue eyes were also waiting. 

But what a desolate wait is theirs! The 
laughter comes to them from across the 
room, and though they know they are not 
the subjects of it, it pierces to the quick. 
Did these men not know that on the day 
when souls are arraigned to give an account 
for deeds done in the flesh there is no laughter? 

The door to the corridor is opened fre- 
quently by lawyers and others passing in 
and out. Every time it groans upon its oilless 
hinges a chill sweeps over these two who 
watch and wait, for they know that by and 
by a signal will come, another door will creak, 
and twelve solemn men will enter, stepping 
softly one after the other, like at a funeral. 

They remember the looks of these men as 
they went out to that room, and recall, with 
an icy sensation around the heart, that every 
one of them averted his face as he silently 
filed by the accused and his mother. 

They try to borrow some hope from the 
ringing speech of the lawyer who spoke last 
for the defense. He was an old man with a 
halo of silver-white hair crowning his broad 
forehead, and he had deep blue eyes that 
sparkled and flashed as he told the jury the 
boy prisoner was no murderer, and should 
not be hanged. And then they remembered 
with what fine courage he had shaken his 
clenched fist at the cruel men on the state’s 
side and challenged them to reconcile their 


evidence with any hypothesis of guilt. Not 
only that, he took the state’s witnesses one 
by one, tore their testimony into shreds 
and stamped it under his righteously indig. 
nant feet. 

It was finely done, and the dear old mother 
just ached to throw her arms around the 
good man and tell him of her grateful heart, 

But then, following the sequence, she 
recalled that a big fat man, with a red head 
and still redder mustache, got up and turned 
upside down everything the white-haired 
gentleman had said, and actually tried to 
make the jury believe that it would be doing 
a lawful and highly praiseworthy act to tear 
from her arms that boy of hers—that boy 
she adored as she did her God—and string 
him up to some black, ugly-looking gallows 
tree like a common felon! How could he 
talk so in the presence of a mother? She 
wondered how his mother would feel had he 
been in the place of her boy, and she longed 
to tell him. 

And as he went along in his merciless, 
incisive way she remembered how the jurymen 
had straightened up and showed more interest 
than when the old man talked. She sought 
to catch their eyes, and to plead in her way 
with them, but as the red-headed man went 
on the jurymen seemed to resolutely avoid 
her. 

A knock on the door! Now, they are com- 
ing! Yourhand! Be strong, my boy—God and 
mother are here! 

With solemn tramp the twelve filed by 
and took their seats in the box, just to one 
side of the judge’s stand. 

The judge, being summoned from his 
private room, entered and took his place 
at the desk. Then he rapped for order. 
From the corridors the crowd poured eagerly 
in. The reporters at the long table picked 
up their pencils and were alert for every move. 
Sheriff and bailiffs stood about importantly. 
In the tense silence the judge’s voice sounded 
sharp and clear:— 

“Have you a verdict, Mr. Foreman?” 

““We have.” 

“Pass it up.” 

“Courage, son! He will guard the right! 
Listen!” 

“We, the jury, find the defendant not guilty!” 

“Thank God! My child is saved! My child 
is saved!” 

Macon, Mo. 
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Reviews 


SOCIAL PSYCHOLOGY 
Psychological Inte retations of Society. By 
Michael M. Davis, Jr., Ph.D. Columbia University 
Studies in History, Economics and Public Law, 
y. 33, no. 2. Columbia University, New York. Pp. 
260. ($2.50.) 
D®-: DAVIS’S work derives its chief interest 
for the lawyer from its extended study 
of the sociological views of the distinguished 
criminologist Gabriel Tarde. Scattered 
through the large number of writings issued 
between 1880 and 1904 and nowhere collected 
ina succinct form are the fragments of Tarde’s 
interesting theory of society, which Dr. Davis 
has also made the subject of an earlier mono- 
graph (“Gabriel Tarde: An Essay in Socio- 
logical Theory,” 1906). In the present work 
we have a valuable criticism of Tarde’s 
three principles of invention, imitation, and 
opposition. The artificial character of Tarde’s 
philosophy is clearly brought out without 
detracting from the soundness and value of 
the greater part of his conclusions. The point 
of view of the author is favorable to the 
formation of a sane judicious estimate of 
Tarde’s merits and shortcomings. Such a 
full discussion is fruitful and welcome. The 
author has also added a complete bibliography 
of Tarde’s sociological writings, most of which 
have not been issued in English translations. 
It is interesting to note in this connection 
that Tarde’s ‘‘Penal Philosophy” is one of 
the works chosen by the American Institute 
of Criminal Law and Criminology for publica- 
tion in its series of criminological classics. 
It can scarcely be doubted that Tarde will 
Teceive steadily growing attention from 
students of social and legal science in the 
next few years. Dr. Davis considers that 


. With the exception of Marks and Herbert 


Spencer, “‘no social thinker of his generation 
has put forth a thought which has a greater 
clarifying power over so large a mass of 
human facts.”’ 

_ The present work aims to formulate prin- 
ciples of social psychology. The subject 
considered is not that of the individual 
consciousness, but the phenomena of inter- 
action between individual minds and wills. 
The author considers that he is not treating 
of “self-consciousness” but of what he calls 
“inter-consciousness,” and he does not seem 
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entirely to avoid some pitfalls of terminology 
which mar an otherwise clear presentation 
of his ideas. He devotes four of the opening 
chapters to ‘‘The Social Mind,” a concept 
which is found in much of the sociological 
literature of the day. As in dealing with 
social forces we are concerned with a multitude 
of minds and their action upon one another, 
and the phenomena of public opinion and 
social action are comprehensible only when 
studied in terms of the individual, it is difficult 
to see what warrant there is for the notion 
of a social mind. Such a concept appears 
to involve the reduction of a plurality of 
intelligences to a fictitious unity, and the 
social mind would seem to be little more than 
a metaphysical entity not simply of no 
help to scientific investigation, but decidedly 
a hindrance. Dr. Davis, however, expresses 
his satisfaction with Professor Giddings’s 
analysis. Professor Giddings has called the 
social mind ‘‘a phenomenon of individual 
minds acting simultaneously, and especially 
of individual minds in communication with 
one another acting concurrently.” The 
writings of such writers as Giddings, Baldwin, 
Ellwood, Ross, and Durkheim have appar- 
ently influenced Dr. Davis in his theory 
of a social mind. His position is therefore 
sustained by ample authority. But like 
most of the other writers, he has to insert 
qualifications in his definition of the social 
mind to avoid falsifying the facts, and he 
might have saved himself and his readers 
some trouble by starting from the postulate 
of a multiple social consciousness, instead 
of a social unity which merely to mention 
is to make absolute. 

This defect, however, will be found, on 
close inspection of the materials of the work, 
for the most part to be a fault of terminology 
rather than of subject-matter. The mistake 
does not seem to be made of over-emphasizing 
the collective at the expense of the individual 
aspect of human life, nor does the fiction of a 
social mind entrap the writer in the syllogisms 
of a chimerical realism. In the coutse which 
he takes doubtless may be found a partial 
justification for a term the use of which is 
shared with other sociologists. It may be 
misleading and of doubtful propriety to speak 
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of the “‘social mind,’ but the term may be 
sometimes convenient to apply, rather im- 
pfessionistically, to the important group 
of complex phenomena which supply the 
subject-matter of social psychology. 

A review of sociological theory with 
appended criticisms is what is here attempted, 
rather than an independent exposition of the 
author’s own views. Consequently Dr. Davis 
teaches his own doctrines by a roundabout 
path, and does not devote so much space 
to them as to those of other writers. His 
treatise yields a number of broad generaliza- 
tions with regard to the inter-action of social 
forces. Because of their breadth and gener- 
ality these principles are not very striking, nor 
are they likely to prove of much practical 
use except as a starting-point for supple- 
mentary investigation. A partial application 
of some of these principles to problems of 
personal and social life is attempted, but 
within too restricted a space to yield note- 
worthy results. The treatise is of considerable 
literary merit. 


CASTE IN INDIA 


The History of Castein India. With an appendix 
on Radical Defects of Ethnology. By Shirdhar 
V. Ketkar, A. M. (Cornell). V. 1. Taylor & 
Carpenter, Ithaca, N. Y. Pp. xv, 170+ index 
22. ($1.50.) 

THs is a book which should help to bridge 

the gulf between the East and the West. 
Hardly ever before has a Hindu written so 
intelligently in the English language of the 
institutions of his own land. Caste in India 
is very difficult foran American to understand, 
and he can grasp something of its raison 
d'etre in these pages and thank the author 
for being sufficiently heterodox, from the 
Brahminical point of view, to be in a position 
to interpret Indian civilization in terms 
which we can understand. 

He points out that caste may become a 
world problem, for wherever the Hindu 
emigrates he carries with him his own institu- 
tions. He aims at reaching at least a partial 
solution of this problem. The absurdities 
of the caste system frequently arouse him to 
vigorous denunciation. He does not pro- 
pound a complete answer to the problem, 
and seems to consider that it is not feasible 
nor wise to destroy the caste system root 
and branch. In one place he intimates that 
this system might have better results if the 
privileges of the higher castes received fuller 
recognition under British rule, so that their 
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strength would be enlisted on the side of 
social order and progress. 

Three purposes predominate throughout 
the work, and they are commingled in such 
a way as to interfere with an orderly attTange- 
ment of material. The historical purpose is 
by no means paramount. The writer finds 
the beginnings of Indian institutions vague 
and obscure, and he takes up the reader's 
time to study and appraise a mass of evidence 
derived from the legendary and religious lore 
of the race. The historical purpose thus 
becomes subordinated to a critical purpose. 
Furthermore, the author’s rambling observa- 
tions on the philosophy of caste are inter- 
spersed in such a manner as to introduce 
some irregularity into his treatment. But 
his pages are by no means free from 
penetrating analysis of Hindu customs. 

Mr. Ketkar rejects the ethnological theory 
of caste because he believes that ethnological 
evidence is of value only when races are 
classified with reference to the degree of 
permanence of their physical characteristics. 
He thinks that our present knowledge does 
not warrant deductions from racial character- 
istics observed in India at the present time 
regarding the ancestry of the people of today. 
The racial differences between Aryans and 
Dravidians are not so great, he declares, as 
ethnologists have tried to make out. He 
does think that a conquering race will tend 
to form a new caste cleavage, but he does 
not believe that the caste cleavage directly 
follows the line of race cleavage. On the 
contrary, he is of the opinion that other 
factors enter very largely into the formation 
of castes. Among these he attributes im- 
portance to economic factors, and he also 
strongly emphasizes the influence of religion. 
Brahminism has closely connected the senti- 
ment of purity of blood with that of moral 
sanctity. Marriage to a woman of lower 
caste is not only retrogression but sacrilege. 
The Hindu believes that the Brahmin who 
marries a Shiidra will suffer everlasting tor- 
ments after death. The doctrine of karma 
makes all the castes shrink from marriages 
for which they would have to pay the penalty 
of reincarnation on a lower plane. Thus Brah- 
minism tends to perpetuate and strengthen 
the endogamous spirit of caste, just as 
Christianity, by laying emphasis upon the 
brotherhood of man, promotes the opposite 
tendency. The author intimates that if the 
Southerners of our own country had not 
taught the negro Christianity there might 
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have been no negro problem. His comments 
on the interrelation between the religion 
and the customs of India are most illuminating. 
His analysis of the origin of caste, however, 
is not searching enough to explore the 
mysteries of that racial spirit of which 
religion is merely the expression. To what 
would such an inquiry lead? Is it not possible 
that the peculiarly speculative and elaborately 
ceremonial character of the Brahmin religion 
sprang originally from the superstitious 
veneration of an ignorant inferior race for 
an enlightened conquering one?: If so, the 
ethnological factor may have more ultimate 
importance than the religious factor. 


The laws of Manu receive so great an amount 
of attention because the author looks to 
them for light on social conditions in the third 
century. The document examined is the 
Manava-dharma-shastra. In the interpreta- 
tion of this document Manu is portrayed as 
a humane legislator, and we are informed 
that the most drastic penalties directed to be 
imposed for infractions of the moral code 
are not penalties which were actually exacted, 
as the crimes were too rarely committed, 
but were merely picturesque threats inserted 
to give rhetorical emphasis to the heinousness 
of various forms of sacrilege. Mr. Ketkar 
thinks that a like purpose animated some of 
the Old Testament lawgivers, and that their 
code of laws was not so cruel as one naturally 
infers. At all events, Manu is held up before 
our eyes as one too benign to sympathize 
with the caste system in its more extreme 
phases. While he pictures a society in which 
there are four leading castes he does not 
preach the doctrine of a multitude of sub- 
castes, and Mr. Ketkar does not hold him 
tesponsible for that growth of caste in its 
more pernicious forms which has come 
largely since the promulgation of the laws 
of Manu. 

The author shows his familiarity with the 
history and literature of India, and his work 
exhibits careful research in fields inaccessible 
to Western scholarship. He shows himself, 
however, without a profound knowledge of 
the Western literature of comparative social 
science, neither is he always sufficiently 
Cautious in advancing original opinions or in 
Ctiticising the views of others on subjects 
which have received ripe scholarly discussion. 
His intellectual keenness and painstaking 
industry afford basis for the hope that he may 
yet learn more accurately to measure his own 
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powers, which are considerable but not fully 
disciplined. If he can do this, notable paths 
of achievement await his exploration. 





THE MASSACHUSETTS LEGACY TAX 
The Legacy and Succession Tax of Massachusetts, 
By Elisha H. Brewster. Little, Brown & Company, 
Boston. ($2 net.) 
THIS book contains the text of the Massa- 
chusetts direct inheritance tax and a 
discussion of the questions of constitutional 
law and interpretation which have arisen 
under it. It contains an appendix of forms 
and an excellent index. The taxation of 
inheritances on any considerable scale in 
Massachusetts is comparatively recent. The 
decisions under our statute are few. The 
author has accurately analyzed those decisions 
and has given an illuminating statement of 
the questions that have so far arisen. In 
addition, he suggests questions which have 
arisen in other jurisdictions and cites their 
decisions. He is apparently not as familiar 
with the practice of the office of the Tax 
Commissioner as with the decisions of the 
courts or he would have mentioned the fact 
that it has not been his practice to tax shares 
in foreign corporations owned by resident 
decedents, although our courts have held 
that the certificates are properly taxable 
within the jurisdiction under the direct 
property tax. This, however, probably is a 
result of political considerations which a 
lawyer would not anticipate. The book will 
be needed by all who deal with inheritances 
until more decisions of our court justify a 
fuller treatment. 





NOTES 


Sturgis & Walton Co. announce that they will 
publish this autumn a book to be entitled ‘Famous 
Impostors.” It is written by Bram Stoker, the 
well-known novelist and biographer of Sir Henry 
Irving. Mr. Stoker will present various types 
of swindlers, pretenders and humbugs of inter- 
national reputation. The book promises to be a 
very diverting and dramatic study in human 
gullibility. 

One of the recent publications of the New York 
State Library is “‘Bibliography 47’ (Bulletin 464) 
which contains a revised list of medical serial pub- 
lications, compiled by Ada Bunnell, and also a 
bibliography of medical jurisprudence, by W. 
Burt Cook, Jr. The former is an up-to-date re- 
vision of a list first printed in 1905. The latter is 
a classified index, arranged under leading topics, 
of books and periodical articles in the State Library, 
relating to medical jurisprudence and related topics. 

The late C. H. Monro’s translation of the Digest 
of Justinian is a scholarly piece of work which will 
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form a useful addition to the library of every stu- 
dent of Roman law. The second volume, contain- 
ing books vii to xv, is now published in this coun- 
try by G. P. Putnam’s Sons. At the time of Mr. 
Monro’s lamented death 336 pages of this volume 
had been printed, and the rest was in manuscript, 
which had not received his final revision, but 
which it was thought proper to print substantially 
as it stood. The value of this version of the text 
of the Digest can hardly be overestimated. 


BOOK RECEIVED 


ECEIPT of the following books is ac- 
knowledged :— 


Administration of Justice in the United States. 
Annals of the American Academy of Political and 
Social Science, v. 36, no. 1 (July, 1910). Phila- 
delphia. Pp. 217. ($1.) 

Introduction to Political Science; a treatise 
on the origin, nature, functions, and organization 
of the state. By James Wilford Garner, Ph.D, 


Professor of Political Science in the University of 
Illinois. American Book Company, New York, 
Cincinnati, Chicago. Pp. 606+ 10 (index). ($2.50.) 

Handbook of International Law. By George 
Grafton Wilson, Professor of International Law 
in Harvard University, Lecturer on International 
Law in Brown University and in the United States 
Naval War College, American Delegate Plenipoten- 
tiary to the International Naval Conference, 
Associé de l'Institut de Droit International. West 
Publishing Company, St. Paul. Pp. xxi+ 482 + 106 
(appendices and cases cited) + 33 (index). ($3.75 
delivered.) 

Jewett’s Manual for Election Officers and Voters 
in the State of New York; containing the new 
consolidated election law, as amended to date, with 
annotations, forms and instructions. By F. G. 
Jewett. 18th edition, revised and enlarged by 
Melvin Bender and Harold J. Hinman, of the 
Albany bar. Matthew Bender & Co., Albany. 
Pp. xxii+ 288 (election law) + 271 (constitutional 
and statutory provisions, forms, etc.)+ 83 (index). 
(Cloth, $4; paper, $3.50.) 





Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 

Aerial Navigation. “The Air—A Realm of 
Law, II.” By G. D. Valentine. 22 Juridical 
Review 85 (July). 

Alien Protection. ‘‘The Basis of Protec- 
tion to Citizens Residing Abroad.’’ By Sena- 
tor Elihu Root. 4 American Journal of Inter- 
national Law 517 (July). 

The opening address at the fourth annual 
meeting of the American Society of Inter- 
= Law, Washington, D. C., April 28, 

Anarchy. See Government. 

Bench and Bar. ‘The Sheriff in Scotland.” 
By James Ferguson. 22 Juridical Review 
105 (July). 

Blockade. “The Legal Basis of the Rules 
of Blockade in the Declaration of London.” 
By Denys P. Meyers. 4 American Journal 
of International Law 571 (July). 

Taking up the articles of the Declaration 
of London, the writer considers them with 
reference to British and American decisions 
involving blockade, closing with an expression 
of his admiration for the work of the framers 
of the Declaration. 


Conflict of Laws. “Locus Regit Actum.” 
By Prof. A. V. Dicey. 26 Law Quarterly 
Review 277 (July). 


Approving the decision of the French 
Court of Cassation in Gesling v. Viditz (1909), 
Clunet, xxxvi, p. 1097, sustaining the validity 
of a will made in France by a British subject 
in accordance with the formalities required 
by English law, but:not those required by 
French law. 

Conservation of Natural Resources. 
‘“‘*Home Rule’ for the Public Land States.’ 
By Clarence T. Johnson, State Engineer of 
Wyoming, in collaboration with James Ste- 
phenson, Jr., State Engineer of Idaho. Edito- 
rial Review, v. 3, p. 701 (July). 

The writers indicate many of the grave 
objections to the administration of natural 
resources from the seat of the federal govern- 
ment at Washington. 

Conveyancing. See Real Property. 

Corporations. ‘What is a Company?” 
By Frank Evans. 26 Law Quarterly Review 
259 (July). 

The author’s lucid definitions of a company 
are probably applicable in the United States 
as well as in England. 

“The Return of a Company’s Capital to 
Its Shareholders.” By W. Strachan. 26 
Law Quarterly Review 231 (July). 

See Public Service Corporations. 

Defamation. ‘“ ‘Want of Probable Cause’ 
in Judicial Slander.” By John Bartholomew. 
22 Juridical Review 132 (July). 
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Ethics. ‘Retribution and Deterrence in 
the Moral Judgments of Common Sense.” 
By F. C. Sharp and M. C. Otto. International 
Journal of Ethics, v. 20, p. 438 (July). 

The widespread popular prevalence of the 
jdea of retributive punishment formed the 
subject of a previous paper by these authors 
(see 22 Green Bag 340). The account of the 
same inquiry is here extended. 

“The Classification of Ethical Theories.” 
By Jay William Hudson. International 
Journal of Ethics, v. 20, p. 408 (July). 

The writer finds no classification of ethical 
theories in existence which is satisfactory 
as regards completeness, and outlines his 
own plan for a classification to which those 
of Seth, Mackenzie and Muirhead approach 
more closely than do those of any other 
writers. 

“Spencer as an Ethical Teacher.” By 
H. S. Shelton. International Journal of 
Ethics, v. 20, p. 424 (July). 

The author considers that the ‘‘Principles 
of Ethics” is not without faults both of 


commission and of omission, yet it contains 
much that is both original and true. 


Eugenics. “‘The Scope of Eugenics.” By 
H. J. Laski. Westminster Review, v. 174, 
p. 25 (July). 


The author quotes Heine, ‘‘A man cannot 
be too careful in the selection of his parents,” 
and adds, “that may seem paradoxical, 
but it is a profound biological truth.” He 
believes that legislation should not be so 
framed as to tend to the production of weak- 
lings. 

“National Eugenics in Relation to Immi- 
gration.” By Robert De C. Ward. North 
American Review, v. 192, p. 56 (July). 

A sensible and persuasive appeal for the 
proper selection of our alien immigrants. 

Government. ‘‘The Co-operative Nature 
of English Sovereignty, II.” By W. W. Lucas. 
26 Law Quarterly Review 247 (July). 

Continued from 26 Law Quarterly Review 54 
(see 22 Green Bag 182). The powers of the 
Crown are here discussed, as powers exercised 
by the King in his official capacity as agent 
of the realm, and as totally distinct from the 
will of the monarch, which is a different 
matter. ‘“‘Constitutionally the executive 
is subrogate, because it carries out instruc- 
tions; legally it is prerogative because it is 
the legal entity of the nation.” 

“The Message of Anarchy.’ By Prof. Jethro 
Brown, LL.D., Litt.D., Professor of Law in 
the University of Adelaide, Australia. Hib- 
bert Journal, v. 8, p. 760 (July). 


The writer endeavors to set forth with 





537 


sympathetic clearness some of the arguments 
put forward by typical anarchists of the 
pacific type. hile he does not profess to 
accept these doctrines, he thinks there are 
some henge oe truths in the gospel of 
anarchism which the world would do well 
to heed. Defining anarchy as government 
resting on consent rather than on force, he 
7 overlooks the obvious truth that 
a literal application of the term “anarchy” 
would mean the repudiation even of that 
authority which is based on free consent. 


“The History of the Department of State. 
VI, Subdivisions of the Department.” By 
Gaillard Hunt. 4 American Journal of 
International Law 596 (July). 


““A Congressman’s Letters.” By a Member 
of the House of Representatives. World’s 
Work, v. 20, p. 13273 (Aug.). 


Recollections of the solicitations to which 
the writer was subjected by constituents 
desiring special favors from the government; 
the author has the reputation of ‘getting 
things” for his constituency. 


“Ask Your Congressman.”’ By Frederic C. 
Howe. Everybody's, v. 23, p. 158 (Aug.). 


The author urges the “heckling” of Con- 
gressmen by their constituents. Believing 
as he does in direct legislation, he proposes 
that the voter shall make sure that his 
Congressman does in fact register his own 
voice in all matters of government. 


“The Crime of ‘The Pork-Barrel.’ ”’ 
Hubert Bruce Fuller. 
p. 13259 (Aug.). 


Showing where the waste of river and 
harbor appropriations comes in. 


Australia. ‘‘The Australian Federal Elec- 
tion.” By A. St. Ledger. Contemporary 
Review, v. 98, p. 12 (July). 

Canada. ‘‘Disallowance of Provincial Stat- 
utes.”” By McGregor Young, K. C. 30 Can- 
adian Law Times 585 (Aug.). 


Concerned with the limits and nature of the 
power granted the federal government at 
Ottawa by the British North America Act, 
1867, secs. 56 and 90. 


“The Coming of Canadian Nationalism.” 
By Ernest Cawcroft. Editorial Review, v. 3, 
p. 667 (July). 

The author considers that forces are power- 
fully at work for the creation of another 
independent nation this side of the Atlantic, 
the industrial development of which will not 
be marked by the sectional jealousies and 
constitutional conflicts which preceded our 
own Civil War. 

But this interpretation of the signs of the 
times may not be correct, if it be true that 
western Canada, thanks to American immi- 
gration, is likely to become radically unlike 


By 
World’s Work, v. 20 
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eastern Canada, as the following writer 
supposes :— 

“The Strength of American Enterprise in 
Canada.” By Arthur Hawkes. Nineteenth 
Century and After, v. 68, p. 78 (July). 

Great Britain. ‘“‘The New Judiciary.” 
By W. J. L. Ambrose. 26 Law Quarterly 
Review 203 (July). 

The bestowal of broad discretionary powers 
on administrative boards is viewed by this 
author with some misgivings; he fears that 
England may be drifting toward the position 
of Droit ministratif in France, by the 
evolution of a new judiciary composed of 
quasi-judicial officers not amenable to the 
control of the regular law courts. 

“Political Sovereignty and a Reformed 
Second Chamber.” By Prof. E. C. Clark, 
LL.D. Nineteenth Century and After, v. 68, 
p. 31 (July). 

The Regius Professor of Civil Law in the 
University of Cambridge here advocates 
“a reconstituted House of Lords which, while 
abandoning the hereditary principle or sub- 
ordinating it to that of personal qualification, 
should, on the one hand, retain the permanence 
and continuity of the present body, and 
should, on the other, be primarily, though not 
exclusively, representative of other classes 
or interests than that of Labor.” 

“Two Chambers or One.” Quarterly 
Review, v. 213, no. 424, p. 234 (July). 

Defending a Parliament of two houses and 
dealing with the proposed reform of the 
House of Lords in a conservative spirit. 

India. “British Rule in India—I.” By 
Lord Curzon of Kedleston. North American 
Review, v. 192, p. 1 (July). 

Lord Curzon in this first-installment states 
what India gives to Great Britain and the 
Empire,—not only what it does for imperial 
prosperity and prestige, but for the British 
national character as well. 

See Conservation of Natural Resources, 
Local Government, Socialism. 

Immigration. See Eugenics. 

International Arbitration. ‘‘President’s 
Address on Opening the North Atlantic 
Fisheries Arbitration at The Hague, June 1, 
1910."". By Henri Lammasch. 4 American 
Journal of International Law 567 (July). 

“Two Hindrances to Peace.’”’ By President 
Emeritus Charles W. Eliot. World’s Work, 
v. 20, p. 13318 (Aug.). 

In this paper, read at the last Lake Mohonk 
Peace Conference, Dr. Eliot poraeee that 
the peril of cutting off the supply of food and 
raw materials be removed by immunizing 
all merchant vessels, and that the danger 
of sudden invasion be met by the making of 
arbitration treaties which contain no excep- 
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tions and by the establishment of a permanent 
court of arbitration. 

International Law. See under special 
topics, e.g., Aérial Navigation, Alien Protec. 
tion, Blockade, Conflict of Laws, World 
Politics. 

Juries. ‘‘Suggestions for the Improvement 
of the Jury Service.” By Henry M. Earle. 
22 Bench and Bar 13 (July). 

An excellent article. 

Legal Education. ‘Correspondence In- 

struction in the Law.’’ By Clarence B. 
Kelland. 18 Law Student's Helper 200 (July). 
_ An intelligent defense of this method of 
instruction. The writer says:— 
_ “No honest advocate of correspondence 
instruction will claim that his system is the 
full equal of the college course, but he may 
with integrity claim that it is by far the 
superior of the law-office method. This is 
demonstrable. Furthermore, as to thorough- 
ness, the correspondence method need apolo- 
gize to no other method or institution, as is 
conclusively proven by the almost absolutely 
unbroken line of successes by its graduates 
when taking bar examinations.” 

Legal History. ‘‘Burgage Tenure in Med- 
izval England—I.”’ By M. de W. Hemmeon. 
26 Law Quarterly Review 215 (July). 

A very illuminating study of a subject 
which has been neglected by writers on feudal 
tenures, the common definition of burgage 
tenure as a species of socage tenure peculiar 
to cities and boroughs being utterly in- 
adequate. 

See Government. 

Legal Philology. ‘‘ ‘Cestwi que use’: ‘Cestus 
que Trust.’’’ Editorial. 26 Law Quarterly 
Review 196 (July). 

The plural form, cestuis que trust, is pre- 
ferred. There are some informing passages 
from a letter of the late Professor Maitland on 
the evolution of the old law French forms. 
The subject considered in 22 Green Bag 367 
is here conclusively treated. 

Local Government. ‘Senator Platt’s Auto- 
biography; 3, New York City: Its Reforms 
and Reformers.’”’” McClure’s, v. 35, p. 427 
(Aug.). 

This third installment gives an interesting 
account of the fifteen-year fight of the Re- 
publican machine against Tammany, in 
which Senator Platt indicates his dislike 
for municipal non-partisanship and for the 
part played by the Citizens’ Union in the 
years from 1896 to 1900. 

“What Are You Going to Do About It? II, 
Graft as an Expert Trade in Pittsburg.” By 
Charles Edward Russell. Cosmopolitan, v. 49, 
p. 283 (Aug.). 

Having treated in the previous article of 








“graft” in the legislature of New York State. 
Pe usecll here writes, in his usual graphic 
manner, of the corruption revealed in the 
Pittsburg city council. 

Penology. ‘Is Punishment a Crime?’ 
By C. J. Whitby, M.D. Hibbert Journal, 
v. 8, p. 850 (July) 

A vigorous plea by an English physician 
for the reformative as opposed to the retri- 
butive or deterrent idea of punishment. 

Public Service Corporations. ‘‘How New 
York Deals with Her Public Service Com- 
panies.” By Lyman Beecher Stowe. Ameri- 
con Review of Reviews, v. 42, p. 211 (Aug.). 


“The Public Service Companies and the 
People.” By Lyman Beecher Stowe. Out- 
look, v. 95, p. 515 (July 9). 

The two rey | articles describe the 
manner in which the New York Public Service 
Commissions have administered the Public 
Service Commissions law, and have dealt with 
important problems of corporate regulation. 
A parallel subject is treated in— 

“How Wisconsin Regulates Her Public 
Utilities.” By John R. Commons, Professor 
of Political Economy in the University of 
Wisconsin. American Review of Reviews, v. 42, 
p. 215 (Aug.). 

See Rate Regulation. 

Rate Regulation. ‘‘The Remedy of the 
Law.” By Charles Edward Russell. Hamp- 
ton’s, v. 25, p. 217 (Aug.). 

Real Property. ‘‘The Rule in Re Cobbold.” 
By J. Brook Richardson. 26 Law Quarterly 
Review 239 (July). 

Re Cobbold (2 Ch., p. 299), decided in 1903, 
lays down a rule which is difficult to reconcile 
with the doctrine of other English cases as 


to the proper form for a conveyance divesting 
the vested interests of unborn heirs. 


See Legal History. 


“Conveyances by Reference to a Plan.” 
_ ByA.E. Randall. 26 Law Quarterly Review 
268 (July). 

Socialism. ‘‘Socialism. II, Its Present 
Position and Future Prospects.” Quarterly 
Review, v. 213, no. 424, p. 160 (July). 


Second and final installment, following 
that in the April number of the same review 
(see 22 Green Bag 348). The author is of 
the opinion that recent socialism is charac- 
terized by the following features: (1) its 
Wide international range; (2) the effective 
Participation of the working classes; and (3) 
with certain exceptions, a growing reliance 
On political action, accompanied by the 
growth of political strength. He sanely and 


minutely discusses the various programs of 
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the movement in different countries, points 
out the evil fate which has befallen many 
of its leading doctrines, and remorselessly 
lays bare the hidden weaknesses of a social 
philosophy which “rests wholly upon a 
materialistic view of life.’ 


See Government. 


Wills and Administration. ‘Probate of 
Will without Attestation Clause where Wit- 
nesses are Dead or Absent.” By Francis X. 
Carmody. 22 Bench and Bar 19 (July). 

Treated from the point of view of New 
York law. 

World Politics. ‘‘Armaments and Peace.” 
By Excubitor. Fortnightly Review, v. 88, 
p. 46 (July). 

To an American, the interminableness of all 
the discussion of a possible rapport between 
Germany and Great Britain as to naval 
policy is truly wonderful. 

“The Foreign Policy of the United States.” 
By Charles Johnston. North American 
Review, v. 192, p. 34 (July). 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. ‘‘King George the Fifth.” 
By Sydney Brooks. McClure’s, v. 35, p. 447 
(Aug.). 

This brilliant account, written in Sydney 
Brooks’ most able style, brings out a number 
of interesting facts about the personal charac- 
ter of England’s King. 

Liberia. ‘“‘The United States and Liberia.” 
By Roland P. Falkner. 4 American Journal 
of International Law 529 (July). 

A sketch of our past relations with Liberia 
and an outline of a program likely to be ~ 
to that country, by the chairman of last 
year’s American Commission to Liberia. 

Militarism. ‘“‘The Moral Equivalent of 
War.” By William James. McClure’s, v. 35, 
p. 463 (Aug.). 

Professor James proposes, in place of mili- 
tary conscription, a conscription for the 
battle against the forces of nature, which 
would ‘‘preserve in the midst of a pacific 
civilization the manly virtues which the 
military party is so afraid of seeing disappear 
in peace.” 

Red Cross. ‘‘The Sanitary Commission— 
The Red Cross.” By George W. Davis. 
4 American Journal of International Law 546 
(July). 

A history of the organizations going by 
the name of the Red Cross. 

Slave Trade. ‘‘The Slave Trade in the 
Spanish Colonies of America: The Assiento.” 
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By Prof. G. Scelle. 4 American Journal 
of International Law 612 (July). 

A full historical sketch of that institution, 
of the nature of a public contract for the 
supply and distribution of labor, known as 
the Rekoube, and of its share in the up- 
building of the Spanish-American colonies. 

Tariff. ‘‘Great Britain, Canada and the 
United States.” By Compatriot. National 
Review, v. 55, p. 786 (July). 

While it is considered that at the present 
moment neither Canada nor the United States 


The Green Bag 


is in a position to conclude any far-reaching 
reciprocity treaty, within the next few 
months this question, upon the solution of 
which the whole fiscal future of the British 
Empire depends, will have to be decided at 
Washington. 


“Schedule 1—The Cotton Tariff.” By 
Samuel M. Evans. World’s Work, vy. 20, 
p. 13276 (Aug.). 

Aiming to show how the cotton schedules 


were manipulated for the benefit of private 
interests. 





Latest Important Cases 


Oarriers. See Public Service Corporations. 
Corporations. See Practice of Law. 


Eminent Domain. Taking more Land 
than Necessary Permissible, in the Interest 
of Economy. Mass. 


The city of Boston brought suit against 
George N. Talbot to get possession of premises 
needed in part for a subway station. The 
defendant claimed that the tunnel statute 
authorizing the taking of fee in land when 
it was not all necessary for the public work 
was unconstitutional and that the taking of 
the whole estate in this case was invalid also, 
because more land was taken than was needed 
for the public improvement. 

The Supreme Judicial Court of Massachu- 
setts, in a decision rendered May 19, upheld 
the constitutionality of the statute. It 
declared that the legislature may take a fee 
even though the use of the fee may not be 
permanent. This is justified in the interest 
of economy. 

If the construction of the tunnel or a station 
would necessarily have a directly injurious 
effect upon land outside of the tunnel so 
as to subject the city to a substantial claim 
for damages on that account, the Court 
declared it might be reasonable and proper 
for the Transit Commissioners to take the 
land in fee and pay for it and when the work 
was ended to dispose of that part which was 
no longer needed. City of Boston v. Talbot, 
91 N. E. Rep. 1014. 


Indians. Government Can Bring Suit 
on Behalf of Indians Though ,They Have 


Ceased to be tts Wards—Titles in Oklahoma 
Lands. U.S. 

Late in August of last year, Judge Ralph 
E. Campbell of the United States Circuit 
Court for the eastern district of Oklahoma 
rendered a decision to the effect that where 
titles to valuable lands had been acquired 
from the Indians before the act removing 
the restrictions of the apportioning act went 
into effect, the government could not sue 
for such lands on behalf of the Indians, whose 
guardianship it had relinguished in granting 
them citizenship (see 21 Green Bag 532). 

Lately the United States Circuit Court of 
Appeals, in a decision handed down at St. 
Paul, June 6, by Judge Charles F. Amidon, 
reversed the foregoing decision, and held 
that the cases brought for the purpose of 
regaining titles for the Indians of the Five 
Civilized Tribes will have to go to trial. 

Learned Professions. See Practice of Law. 

Practice of Law. Business ;,Corporation 
Law—Cor poration not Authorized by Statute 
to Carry on Work of Learned Professions. 

N. Y. 

Said the New York Court of Appeals in 
Matter of Co-operative Law Co., decided 
May 17:— 

“The practice of law is not a business open 
to all, but a personal right, limited to a few 
persons of good moral character, with special 
qualifications ascertained and certified after 
a long course of study, both general and 
professional, and a thorough examination 
by a state board appointed for the purpose. 
The right to practise law is in the nature of a 
franchise from the state conferred only for 
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merit. It cannot be assigned or inherited, 
but must be earned by hard study and good 
conduct. It is attested by a certificate of the 
Supreme Court and is protected by registra- 
tion. No one can practise law unless he 
bas taken an oath of office, and has become 
an officer of the court, subject to its discipline, 
liable to punishment for contempt in violating 
his duties as such and to suspension or removal. 
It is not a lawful business except for members 
of the bar who have complied with all the 
conditions required by statute and the rules 
of the courts. As these conditions cannot 
be performed by a corporation, it follows 
that the practice of law is not a lawful busi- 
ness for a corporation to engage in. As it 
cannot practise law directly, it cannot in- 
directly by employing competent lawyers 
to practise for it, as that would be an evasion 
which the law will not tolerate. Quando 
aliquid prohibetur ex directo, prohibetur et 
per obliquium (Co. Lit., 223).” 

The opinion in this case was written by 
Judge Vann, who affirmed the order of the 
Appellate Division of the Supreme Court 
in the second judicial department vacating a 
certificate of approval previously granted 
by it under chapter 483 of the Laws of 1909. 


Public Service Corporations. Liability for 
Error in Transmission of Telegram—W agering 
Contracts of Cotton Speculators may Bar an 
Action. ‘ x. Y. 


The New York Court of Appeals rendered 
an important decision bearing on speculation 
in Postal Telegraph Co. v. Weld, decided 
June 9. Stephen M. Weld and others, New 
York brokers and members of the New York 
and New Orleans cotton exchanges, gave the 
Postal Telegraph Company a telegram to 
New Orleans brokers to sell 20,000 bales of 
cotton at 12.70 cents a pound. When re- 
ceived the message read 12.07. Damages 
aggregating $27,565 were claimed because 
of the error, and the lower court gave judg- 
ment in favor of $10,000 against the telegraph 
company. The company appealed, and a new 
trial has now been ordered. Judge Werner 
said in his opinion:— 

“One of the plaintiff’s New Orleans corre- 
spondents testified that there was no delivery 
of cotton and the transaction consisted entirely 
of a settlement of differences. This testimony 
Was supplemented by an account of sales 
from which the jury might have drawn the 
inference that it was not the intention of the 
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parties to the contracts to sell and deliver 
actual cotton, but simply to record the market 
fluctuations upon the basis of which settle- 
ments were to be made between the parties. 
This testimony, though meagre and perhaps 
inconclusive, was hostile to the legal presump- 
tion that the transactions were lawful and 
was sufficient to create an issue of fact upon 
which the defendant had the right to a charge 
embodying the substance of the requests 
above quoted. If the transactions between 
the plaintiffs and their clients or customers 
Were mere wagers they are void under the 
statutes of this state and the general law of the 
land.” 


Res Adjudicata. Result of Acquittal of 
the charge of Fraudulent Entry on Title in 
Coal Lands—Action for Recovery of Lands 
not Barred. U.S. 

In 1908 indictments were found against 
certain persons in Colorado for obtaining 
30,000 acres of valuable coal lands in the 
state through dummy entrymen, and Federal 
Judge Lewis at that time sustained demurrers 
to the indictments, declining to be bound by 
civil case rulings in a criminal prosecution. 
Judge Lewis, however, was overruled by the 
Supreme Court and the prosecutions con- 
tinued. In some of the cases the defendants 
were acquitted, and in one of these, the 
Yampa Anthracite Lands case, the govern- 
ment attempted to recover the lands through 
equity suits. Judge Lewis, in a decision 
rendered at Denver June 7, has now decided 
that although the lands were once involved 
in criminal cases in which the defendants 
were discharged the results of these trials 
do not enter into the present proceedings. 


Speculation. See Public Service Corpora- 
tions. 


Wagers. See Public Service Corporations. 


Wills and Administration. Insolvent Estates 
—Overpayment made under Mistake as to 
Fact of Solvency of Estate Removable by 
Action Against Creditor. N. Y. 

In Woodruff v. H. B. Claflin Co., decided 
by the New York Court of Appeals May 17 
(N. Y. Law Jour. June 2), it was held that 
an executor who under a mistake of fact as 
to the solvency of an estate pays to a creditor 
an amount greater than he was entitled to 
as subsequently disclosed by its insolvency, 
may maintain an action against the creditor 
to recover for the overpayment. 
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SUPREME COURT CHANGES 


HERE will be general regret at 
the circumstances which have 
led Mr. Justice Moody to announce his 
determination to retire under the enab- 
ling act recently passed by Congress. 
He is only fifty-seven years of age, and 
the prospects of his eventual complete 
recovery appear to be good, so that 
Mr. Justice Moody’s act of patriotic 
self-renunciation means that the Court 
will lose the services of an able jurist 
whose work in time to come would have 
been likely to prove invaluable. Mr. 
Justice Moody, however, can leave the 
bench with the feeling that his retire- 
ment has been well earned by conspicu- 
ous public services, and that his judicial 
labors have already earned him an 
honored name which will go down in 
history linked with some important 
decisions. 

Rumors that Mr. Justice Hughes 
will be designated for the Chief Justice- 
ship have been persistent. There have 
been some sporadic symtoms of an 
inclination to criticize such a step, but 
we believe that the appointment would 
be supported by the weight of opinion 
in the profession. It is true that Mr. 
Hughes’ experience has been mainly 
in the field of public administration, 
and there are doubtless those who 
differ with him in his views on consti- 
tutional questions and on electoral re- 
form. But no one can deny that his 
marked executive ability, together with 
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the vigor of his comparative youth, 
will make him a most admirable pre- 
siding officer for the Court, and on this 
score alone, in our judgment, Mr. 
Hughes’ services can be more profitably 
utilized by the American people by 
giving him the Chief Justiceship than 
by making him Associate Justice. As 
for the question of his judicial ability, 
time alone can supply the answer. 
Mr. Hughes is hardly the inferior, in 
intellectual vigor, of any present mem- 
ber of the Court. It is still too early 
to declare, with confidence, that there 
is no possibility of his intellect being 
able to dominate the Court, as in the 
case of some notable predecessors. 
Time alone will assign him his place in 
the judicial history of the United States. 

In filling the two vacancies which 
remain, we are inclined to hazard the 
opinion that the President will do best 
to make his selections from the higher 
ranks of the state and federal judiciary. 
Eligible candidates outside the judiciary, 
of the cast of Governor Hughes, are the 
exception and not the rule, and the 
most efficient kind of service on the 
bench does not command that reward 
of popular fame which leads to the 
reiterated mention of candidates less 
worthy. If the Senate is soon convened 
in extraordinary session to fill these 
vacancies, as we hope it will be, the 
promotion of two of the ablest judges 
the President is able to pick from the 
American bench would certainly be 
received with marked favor by the bar. 














WHERE ARE THE LAW BOOKS? 


HE suggestion elsewhere made in 
these pages—that law librarians 
in the United States supply information 
regarding the contents of their libraries 
for insertion in a report to be published 
by the United States Bureau of Edu- 
cation—is a good one, which deserves 
to be followed. While it is the ambition 
of every progressive law librarian to 
build up as complete, well-balanced 
a collection as possible, every library is 
necessarily the outgrowth to some ex- 
tent of special conditions, and no two 
libraries are alike. There are few 
librarians who, scanning their collec- 
tions, will not find them especially 
strong in some particular respects. 
Exceptional strength in some one feature 
may not seem highly significant to the 
librarian, yet the information may be 
found valuable in some unlooked-for 
quarter, and librarians ought certainly 
to co-operate heartily in any movement 
which seeks to tabulate such informa- 
tion and make it accessible. 

The literature of the law differs from 
that of other professions, for the lawyer 
is forced to make constant use of a far 
greater number of books than either 
the physician or the clergyman, and 
the practical requirements of his pro- 
fession define pretty clearly the proper 
policy to be followed in gathering a 
large law library. There is doubtless 
less room for specialization in such 
libraries than in other libraries. Never- 
theless, where the working requirements 
of the practising lawyers using the 
library have been met, there is always 
the opportunity to expand in purely 
scientific directions, or to swell the 
historical and critical literature; and 
many a library has scholarly volumes 
not elsewhere accessible, not to speak 
of unnumbered rows of rare reports 
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and public documents. The movement 
to scatter broadcast the knowledge of 
any such special collections may be 
regarded as favorable to the advance- 
ment of legal learning, as well as in 
line with latest developments in library 
science. 





AN INTERNATIONAL CORPUS 
JURIS NEEDED 


HE expense of maintaining in- 

creased armaments is a momentous 
problem for the United States, and one 
even more momentous for England and 
Germany. It can hardly be doubted 
that the necessity for prudent govern- 
mental finance will enlist steadily grow- 
ing public support for the international 
arbitration movement. The earlier agi- 
tation for international arbitration pro- 
ceeded from what might be called a 
moral source, and an ethical impetus 
Was given to the movement which is 
likely to persist; and if it is now to 
be enforced by an economic impetus, 
as seems inevitable, the twentieth cen- 
tury will witness notable strides, if 
not toward absolute disarmament, 
certainly toward the international arbi- 
tration of all save the most extra- 
ordinary disputes. 

Renewed interest in disarmament 
has lately been aroused by the advo- 
cacy of some distinguished statesmen, 
and one is easily misled into thinking 
that, under the present conditions of 
world politics, it can become a reality. 
Ex-President Roosevelt and Senator 
Root have both strongly urged the 
importance of concluding international 
agreements respecting the size of navies. 
Such agitation may doubtless serve a 
good purpose, in that it stimulates the 
agitation of those other momentous 
problems upon which that of disarma- 
ment depends for its solution. It may 
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even result, after patient perseverance, 
in some form of modified disarmament 
the character of which cannot be fore- 
seen. But the jealousies of the several 
powers, and their commercial ambi- 
tions, will long render complete dis- 
armament, saving the retention of 
some form of naval police necessary to 
the preservation of international order, 
utterly impracticable. There are other 
forms of agitation which may be more 
useful. In the judgment of Mr. Andrew 
Carnegie the establishment of inter- 
national arbitration is more important 
than disarmament. It was with the 
purpose of securing disarmament that 
the first Peace Conference at The 
Hague, in 1899, was called, and the 
effort failed. That is not a reason for 
not bringing it up at the third Peace 
Conference. But problems must be 
faced in their logical order, and there is 
little to be accomplished by working 
for remote ends which cannot be at- 
tained till the immediate obstacles 
have been removed. Disarmament is 
an important ultimate goal of the 
movement for international peace, but 
it can come only when the body of 
international law has expanded so as 
to provide rules whereby all nations 
may settle their differences, and a per- 
manent international court has been 
established to administer such law. 
For this reason Secretary Knox is at 
present most interested in bringing 
about the permanent establishment of 
the proposed Court of Arbitral Justice, 
and for this reason, we imagine, dis- 
armament is unlikely to have the fore- 
most place in the program of our 
State Department for years to come.} 
Peace societies are adopting resolu- 
tions in favor of disarmament. They 
are free from much of the sentimental- 
ism which their very name connotes, 
and are bending their energies toward 
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strengthening the reign of law among 
nations rather than toward the estab- 
lishment of peace as a summum bonum 
under all circumstances. But they 
seem to have drifted from the position 
of Elihu Burritt, who asked sixty years 
ago for a congress to define and develop 
international law and to create an inter- 
national tribunal to apply it, and from 
that of Horace Bushnell, who defined 
the peace movement as the growth of 
law. They might, perhaps, in many 
instances do more helpful work by 
reviving some of the principles formu- 
lated two generations ago, suggestive 
of the measures likely to prove most 
efficacious in the peace conferences of 
the future. 

President Taft touched upon the 
crucial issue of the hour, and supplied 
the peace societies with food for thought 
when, at the dinner of the American 
Peace and Arbitration League given 
in his honor last March in New York 
City, he professed himself unable to 
see why questions of national honor 
should be excluded from the disputes 
covered by treaties of arbitration. 
There will be great difficulty in fact in 
getting the powers to consent to this 
proposal. The same _ considerations 
which render impossible their conver- 
sion to the policy of disarmament must 
necessarily deter nations like Great 
Britain and Germany from agreeing 
to submit questions involving ‘‘vital 
interest”’ or ‘‘national honor”’ to arbi- 
tration. These considerations do not 
in any way detract from the impor- 
tance of unconditional arbitration as an 
ultimate goal of international diplo- 
macy. Considered in this light the 
President’s position is sound. And 
wherever it is possible to negotiate a 
treaty on this basis let it be hoped 
that governments will rise to the oppor- 
tunity. There is, however, no prospect 
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of a successful attempt to make such 
treaties the rule rather than the excep- 
tion, and there is the same objection 
to making unconditional arbitration of 
all controversies a leading issue at 
this time which can be brought up 
against a disarmament propaganda. 
Other problems must be faced and 
disposed of before that problem which 
depends on them for its solution can 
be attacked. 

Grave doubts, in fact, may be raised 
as to whether any scheme of inter- 
national arbitration, under which an 
international tribunal is to be competent 
to pass upon all possible causes of 
dispute between nations, is workable 
until there is a complete system of law 
to be administered, holding the key to 
every possible question, regardless of 
whether or not it be one of “‘the very 
rare cases where the nation’s honor is 
vitally concerned,’’ to quote Mr. Roose- 
velt’s Christiania address. This point 
has been very clearly brought out by a 
Japanese, Mr. Masujiro Honda, in the 
Editorial Review :— 

Rumors of impending or possible conflict 
between England and Germany on the one 
hand, and between America and Japan on 
the other, seem to have cast a dark shadow 
over the bright prospects of the noble cause 
of international arbitration and universal 
peace. On the other hand, these very dan- 
gers, whether real or imaginary, should offer 
greater opportunity than ever before for 
demonstrating the potency of our proposed 
_ ideals. I venture to think, therefore, that 
international arbitration is not yet on a 
working basis of practical politics. Com- 
petent and impartial judges may be appointed 
to constitute an Arbitration Court, and an 
international police force may be organized 
to enforce their decisions. But is there a 
code of international laws and morals suffi- 
cient to cover all possible cases? Is there a 
general consensus of opinion on the standard 
by which claims of contending nations and 
faces may be dealt with, without offending 
the sense of justice of any of the parties 
concerned ? 
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Mr. Honda goes on to give concrete 
illustrations. He does not think, for 
example, that there is any accepted 
criterion for adjusting racial relations 
between nations, such as those involved 
in the questions of Japanese immigra- 
tion and the school problem on the 
Pacific coast. Another problem which 
international arbitration must be pre- 
pared to meet is that of prescriptive 
rights of nations in each other’s terri- 
tory. For example, if America and 
the European powers obtained certain 
rights in Chinese territory, in conse- 
quence of an attempt to expel all 
foreign influence from Manchuria, would 
international arbitration estore to 
China all that had been wrested from 
her, or would prescriptive rights hold 
good with nations as well as with indi- 
viduals, and if so, how should the 
length of time necessary to the vesting 
of such rights be determined? Mr. 
Honda has thus shown that interna- 
tional law is not yet developed to that 
point at which a solution of the prob- 
lems of vital interest and national 
honor becomes possible. The urgent 
need, in fact, is not for more arbitra- 
tion but for more law. Once we have 
the law it will not be difficult to admin- 
ister it. 

The remedy which Mr. Honda sug- 
gests is @ comprehensive codification of 
international law by a committee of 
statesmen and scholars. There are 
some obvious difficulties in such a 
procedure. The weightiest of them is 
that the desired code cannot be created 
at one stroke, but must be a gradual 
evolution. At the same time, when- 
ever a conference has met to formulate 
the rules of international law, though 
people may have scoffed at the supposed 
lack of any binding authority in their 
handiwork, international law has grown 
by leaps and bounds. That fact was 
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proved at the London Maritime Con- 
ference held last year, furnishing new 
definitions of contraband of war. Sim- 
ply to mention this is to indicate a 
field for the most fruitful effort of 
future Hague conferences. 


THE MAJESTY OF THE LAW 


S an illustration of some of the 
absurdities of confiding the ad- 
ministration of police courts to persons 
ignorant of the law, the following may 
be nothing more than a burlesque on 
conditions in England. Such a Justice 
of the Peace as Robinson, we fancy, 
would be more typical of the conditions 
of a couple of generations ago than of 
today. Yet, doubtless, some of the 
class survive. We copy from Punch:— 


When Arthur John Robinson, Esquire, 
was made a borough J.P., and appointed to 
sit and dispense judgment in a court of sum- 
mary jurisdiction, he determined to do the 
thing properly. So, before his first appearance 
on the bench, he attended all the accessible 
assize courts and studied with great attention 
the methods of the Judges of the High Court. 
Particularly was he impressed with their 
manner of sentencing convicted murderers, 
but not so impressed as to doubt that he 
could do it as well himself, when occasion 
arose. ; 

The first matter with which he was called 
upon to deal was a charge of theft, a first 
offense and not a very ambitious one at that. 
Bearing himself with great dignity and de- 
corum, he discussed the sentence with the 
Magistrates’ Clerk, and suggested a longish 
term of penal servitude. But the Clerk, 
who knew not only his business but also his 
limitations, tactfully pointed out that the 
most that-could be done for the prisoner by 
that court was three months’ hard. 

The next case was a summons against a 
father for not sending his child to school, for 
which offense Robinson, J.P., without con- 
sulting anybody, ordered him to be imprisoned 
in the second division for six months. But 
the Clerk arose again, and declared in a useful 
whisper that, though the father deserved 
every day of his sentence, the law did not 
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permit of his being imprisoned at all. Sp 
the sinner was recalled and his sentence 
commuted by a lenient bench to a mere fine. 
“I do not know,” said Robinson, J.P., to 
himself, ‘‘which I find more tiresome, the 
interference of magistrates’ clerks or the 
incompetence of the law. Next time I wil] 
have my go.” 

The next item was a “drunk and disorderly,” 
and the bench prepared itself to deal with 
this in its most judicial manner. This time, 
however, the Clerk was consulted first as to 
the maximum sentence; which done, the 
utmost silence was commanded throughout 
the court and sentence thus delivered:— 
“Prisoner at the bar, you have committed 
one of the most serious and most dastardly 
offenses a man may commit. You have 
been guilty of one of the worst crimes possible 
against your country, your borough, your 
family and yourself. Justice must exert, 
unremitting, its every effort to suppress you 
and your abandoned kind, that so the state 
may be rid of its most dangerous enemy. 
I sentence you to twenty-one days’ im- 
prisonment with hard labor; and may the 
Lord have mercy on your soul!”’ 


MORE EVIDENCE REQUIRED. 


OLICITOR-General Wooten of the Al- 
bany (Ga.) Circuit was vigorously prosecut- 
ing a liquor case. 

Two quarts of good rye whiskey were in- 
troduced in evidence and as such were sent 
to the jury room for their consideration. 
After they had retired and remained in their 
room some time the attention of the court 
was directed that way by merry laughter 
and loud guffaws. Some two hours had 
elapsed and no verdict. The judge in- 
structed the sheriff to see if they could agree. 

Their answer was that ‘‘The Solicitor- 
General would have to produce a little more 
of the same kind of evidence.”’ 


SAFELY ANCHORED 


A FARMER in Disbrow, Me., recently 
discovered that a notorious character 
had hanged himself to a tree by the roadside 
and hurried to town to inform the authorities. 
“Were you not afraid when you saw him 
hanging there?’’ asked the sheriff. 
“Oh, no,” said the old farmer, “I saw that 
he was safely hitched.” 
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COULDN’T JUST TELL 

THE prisoner at the bar was charged with 
assault and battery in common with 

two others who had been the chief offenders. 
One of the witnesses, an Irishman, had 
given a rather incoherent account of what had 
transpired and in an endeavor to straighten 
him out the judge leaned over his desk and 
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said: ‘‘Now, Patrick, tell me just what really 
did happen during that fight.”’ 

Pat hesitated a moment, cleared his throat 
and then whispering confidentially to the 
judge, said: ‘‘Wull, yer Honor, Oi couldn’t 
raaly tell yer mutch thot raaly happened, 
becuz, yer Honor, yer see Oi wuz undernaath 
ther most uv ther toime.” 


A BOMBARDMENT 


Dedicated ‘‘with (or without) respect’ to Gatling Gunn, K.C.,P. Rolix, Esq., and others. 


“If yr Hon’r pleases, would yr Hon’r allow me to suggest to m’ learn’d friend a few authorities 


on the point?” 


I DREAMED that (sometimes) awful bore, th’ Amicus Curie 
Arose before the Court in Banc, composed of Judges three. 
Regardless of the Bench he leaned and plucked me by the gown, 
And in a raucous whisper, which I Curtets tried to drown, 
Forced me to stop my argument and listen while he wheezed. 
(The Bench, who’d given their consent, looked anything but pleased.) 
He told us with what old Reports my argument to clinch, 
From Adam down to Carrington, with Jacob, Finch, and Winch, 
And Godbolt, Dow, and Colles, Bligh, and Woljerstan & Dew, 
A Shower of Cases all Select, Choyce, Modern, Strange and New 
Then Notes of Cases, Moseley, Cruise,—we saw their Honors Stair— 
Bingham, Barnardiston and Scott and Fountainhall were there. 
From East to West his fancy ranged, from Littleton to Cooke, 
From Forest, Peake, to Bunbury, to Eden, Lewin, Brook. 
I thought it Best ( & Smith agreed) to let him ramble on 
To Hall & Twell’s, to Lloyd & Goold, Benloe & Dalison 
(You can’t eLuder man like that, he’ll Rolle off what he thinks 
And Cary on with Bell, Bellewe, Kay, Swanston, Vesey, Spinks). 
He Burrowed in the Year Books next, Welsh, Raymond, and Carthew, 
And called in Jebb & Bourke to aid in driving home his view. 
Campbell and Goldesboro’, Espinasse came tripping from his tongue 
Lutwyche and Gow, McClelland, Rose, and Deacon, Vaughan, and Younge, 
Deane, Scott, Forbes, Bruce, Kames, Broun, and Hume, Syme, Hailes, White, Durie, Shaw 
Were quoted to throw light upon that Harcase of the Law. 
“What Price?” said I. ‘A little Knapp, I'm Haggard and in Payne.” 
He hurried on, Moore, Keen, with Lofft, and Montagu and Lane. 
Then Leach, and Leigh, and Buck and Hare, Peere-Williams, Ridgway, Lee— 
No Freeman I, he simply hurled that catalogue at me. 
Then Pollexfen, and Siderfin, and Comberbach, and Latch, 
Ventris Fonblanque, and Cunningham he gave me in a batch. 
“The Dickens !’’ Smith said, ‘I’m done Brown’ (The Bench had long since gone); 
But still he added to the list with Gale & Davison, 
Meeson & Welsby, Bacon, Jones, and Plowden, Menzies, Hale, 
Moody & Malkin, Dyer, Croke, Mc Queen, De Gex & Smale. 
He gave us Ley, and Bulstrode, too. Then Ambler, Holt and Coke 
(I really couldn’t keep awake) I heard when I awoke. 
What more he cited, what Reports he’d added while I slept 
I know not (and he’s talking still). Across the Court I crept. 
We two alone remained. "Twas dark; I sneaked away at last, 
And found the Long Vacation on—a week of which had passed. 


Perth, Western Australia. 


F. R. BARLEE. 
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USELESS BUT ENTERTAINING 


Ascum—“I see there’s some talk upon the 
question of abolishing capital punishment. 
Would you vote to abolish it?” 

Logie—‘‘No, sir; capital punishment was 
good enough for my ancestors, and it’s good 
enough forme.” §— Presbyterian Standard 


Old Lawyer—Young man, it strikes me 
that you are very much attached to Miss 
Plainwell. 

Young Attorney—She owns three hundred 
acres of land in Kansas. 

Old Lawyer—What has that got to do 
with the case? 

Young Attorney—Why, isn’t that suffi- 
cient grounds for an attachment? 

—Chicago News. 


A group of Scotch lawyers were met con- 
vivially at an Ayrshire inn one cold evening 
last December. The conversation turned 
upon pronunciations. 

“Now, I,” said one of the barristers, ‘“‘al- 
ways say neether, while John, here, says 
nyether. What do you say, Sandy?” 

The hot tipple had made Sandy doze, and 
at the sudden question he aroused and 
replied, “I? Oh, I say whuskey.”’ 

—Lippincott’s. 


Two lawyers before a probate judge 
recently got into a wrangle. At last one 
of the disputants, losing control over his 
emotions, exclaimed to his opponent :— 

“Sir, you are, I think, the biggest ass 
I ever had the misfortune to set eyes on.” 

“Order! Order!’’ said the judge gravely. 
“You seem to forget that I am in the room.” 


Apropos of divorce, Judge Simon L. Hughes, 
of Denver, said at a recent dinner:— 

““A marriage likely to end in divorce was 
celebrated last week in Circleville. A minister 
told me about it. 

““An oldish man—seventy or so—was led 
rather unwillingly to the altar by a widow of 
about forty-five. 

“‘He was a slow-witted old fellow, and the 
minister couldn’t get him to repeat the 
responses properly. Finally in despair, the 
minister said :— 

““*Look here, my friend. I really can’t 
marry you unless you do what you are told.’ 

“But the aged bridegroom still remained 
stupid and silent, and the bride, losing all 
patience with him, shook him roughly by the 
arm and hissed :— 

““*Go on, you old fool. Say it after him just 
as if you were mocking him!’ ”’ 

— Boston Traveler. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
e Green Bag in the way of legal antiquities, facetie, and anecdotes. 
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Important Litigation 


Following the death of J. W. Van Cleave 
of the Bucks Stove & Range Company, who 
had so persistently fought the ‘‘closed shop” 
policy of the American Federation of Labor, 
and had carried on litigation resulting finally 
in the imposition of sentence of imprison- 
ment on Messrs. Gompers, Morrison and 
Mitchell by the Court of Appeals of the 
District of Columbia, his company was put 
on the market and purchased by a capitalist 
who decided to adjust the dispute with the 
labor union, and secured an agreement 


through which the differences between the 
two conflicting interests appear to have been 
mean up. Neither Mr. Van Cleave’s death, 
owever, nor the surrender of the Bucks 
Stove & Range Company, can affect the 
contempt proceedings, which will be carried 
to whatever conclusion the dignity of the 
courts and the requirements of justice may 
dictate. 


Important Legislation 


The amendments to the national bankruptcy 
act are generally considered to reflect credit 











on the skill of those who drafted the Sherley 
pill enacted at the last session of Congress. 
The objects of the bill are three: first, to 
make the law more just to debtor and to 
creditor; second, to reconcile certain con- 
flicting decisions of the federal courts of 
different districts; and, third, to correct 
certain faults in the administrative features 
of the present act. 





The new Mann-Elkins railroad law enacted 

by Congress has now become effective. The 
law establishes a Court of Commerce, and 
laces new duties on the shoulders of the 
centate Commerce Commission, including 
that of suspending for four months, or even 
ten, questionable rate increases proposed by 
the railroad companies, on which is placed 
the burden of proof of the reasonableness 
of such increases. Hereafter as common 
carriers under the law, the telegraph and 
telephone companies will have to file reports 
with the Commission concerning their business 
as the railroads now do. 





Preliminary steps are being taken by the 
Department of Justice to put into effect 
the law enacted at the last session of Congress 
for paroling federal prisoners, thus establishing 
a practice adopted by thirty of the states. 
The first step has been the establishment of 
tules for the procedure of the board of parole 
at each penitentiary. These boards are to be 
subject to the approval of the Attorney- 
General. Each board of parole is to be com- 

sed of the superintendent of prisons of the 

lepartment of Justice, the United States 
district judge for and a citizen living in the 
district in which the penitentiary is located. 
Federal prisoners eligible for parole must 
be serving a term rye od than a year, must 
have served one-third of the period of sentence, 
must not have been convicted of murder, 
nor have served a previous sentence in any 
penitentiary. Federal prisoners in state 
prisons may apply to any board of any federal 
prison. The board is given authority to 
tevoke a parole agreement at any time in its 
discretion, or to modify it in any way. 





Ohio has passed the most advanced em- 


ype liability law of any state of the Union. 


t provides that the term ‘employers’ 
negligence’ is to be so interpreted as to 
cover the negligence of his agents, that is, 
of any person working for him as overseer 
or director of a department or having charge 
of repairs, inspection or the transmission 
of signals. Negligence in the employer shall 
De assumed to exist, without further proof, 
if the machinery or plant causing the injury 

_be shown to have been in a defective 
Condition which could have been discovered 
and prevented by the exercise of ordinary care. 

ellow-servant’s negligence shall not be held 
Tesponsible where the injury was in any way 
contributed to by unsafe machinery or plant, 
by a negligent agent of the employer, by a 
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careless act of a fellow-servant done in obedi- 
ence to such agent, or by lack of necessary 
and sufficient rules for safety. Nor can the 
injured employee be deemed to have met 
with his injury in consequence of the inevitable 
risks of his work, if the employer can be shown 
to have neglected any of the safeguards 
prescribed by law. 





Under the chairmanship of Col. Henry L. 
Stone of Louisville, as general counsel for 
the Louisville & Nashville, a conference of 
railway attorneys representing the great 
railway systems of the country was held at 
Portsmouth, N. H., during the first week of 
August, to discuss the meaning of the pro- 
visions of the Mann-Elkins railroad bill 
amending the interstate commerce law. The 
outcome of the conference has been satisfac- 
tory, as it has served the same purpose as 
that of the Atlantic City conference in 1906, 
namely, to bring about common acceptance 
of the meaning of the more or less ambiguous 
provisions, and to stimulate a spirit of 
co-operation with the Interstate Commerce 
Commission in administering the new law. 
The most important section discussed was 
the “‘long and short haul”’ clause, to the consid- 
eration of which two days were given. The 
conference seems to have reached the con- 
clusion that this amendment is very far- 
reaching, and may prove to be more radical 
than the public supposes. The new law goes 
much further than the old law, in prohibiting 
a greater charge for a shorter than for a 
longer distance without the consent of the 
Commission; for the old law merely forbade 
a greater rate for a shorter haul “under 
substantially similar conditions,” the result 
of which was to continue the old system in 
force. There was some discussion whether 
the Commission could constitutionally have 
conferred on it the discretion to determine 
whether high short-haul rates should be 
permitted, but the opinion was expressed 
that the public would be likely to test the 
question of the lawfulness of this supposed 
delegation of legislative power sooner than 
the railroads. Many counsel were evidently 
of the opinion that the new act takes awa 
all incentive for the railroads to reduce their 
rates, on account of the difficulty of increasing 
them again, and that the public is likely to be 
the first to demand the modification of the 
new law on thisscore. Aside from the short- 
haul clause, technical questions regarding the 
filing of tariffs and general administrative 
matters received much attention. Confidence 
was freely expressed in the fairness and 
moderation of the Interstate Commerce 
Commission in construing the new law. 





Personal 


Sanford H. E. Freund, for several years 
a member of the law faculty of Boston Uni- 
versity, has resigned, to become eastern 
counsel of the Chicago, Rock Island & Pacific 
Railroad, with his office in New York. 
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Prof. Henry M. Bates, who recently re- 
signed a professorship of law in the University 
of } Michigan, intending to enter a law firm 
in Detroit, has been appointed dean of: the 
department of law, succeeding former Dean 
Hutchins. 


Prof. Walter Thomas Dunmore has been 
appointed dean of the law school of West- 
ern Reserve University, succeeding Prof. 
Evan Henry Hopkins, who resigned to 
devote his entire time to the practice of 
law. Beginning with the academic year 
1911-1912, only graduates of colleges of ap- 
proved standing may be admitted as regular 
students in the law school. 


Dr. Harry Burns Hutchins, after serving 
for fifteen years as dean of the law department 
of the University of Michigan, has been chosen 
— of the University of Michigan. Dr. 

utchins was born in New Hampshire in 
1847. In 1884 he was elected Jay professor 
of law in the University of Michigan. He 
organized and built up the law department 
of Cornell University, and returned to the 
University of Michigan in 1895 as dean of 
the law school. 


Judge George W. Wheeler of the Supreme 
Court of Errors of Connecticut was tendered 
a dinner by the Folland County bar at Rock- 
ville, Ct., in July. Speaking in glowing terms 
of the splendid traditions of the State Supreme 
Court, he expressed his emphatic dissent 
from the “sporting theory of justice,”” accord- 
ing to which the judge is a mere umpire of 
the game, to see the legal duel fought out 
according to approved rules and to interfere 
only when the game is not played by rule. 


John G. Carlisle, who was Secretary of the 
Treasury under Cleveland and one of the 
most brilliant public men of his generation, 
died in New York City Julf 31, in his seventy- 
fifth year. As Speaker of Congress, member 
of the Cabinet, and United States Senator, 
he was equally great in each office. Born 
in Campbell (now Kenton). county, Ky., 
September, 1835, the son of Lilbon H. and 
Mary A. Carlisle, he was educated in common 
schools, and began to earn his living on his 
parents’ farm at the age of ten. In 1855 he 
sought position as teacher infCovington, Ky. 
In 1856 he became a law student in office of 
John W. Stevenson, afterwards Governor 
and United States Senator. He married 
Miss Mary Jane Goodson in 1857. In 1859 
he was elected to the Kentucky legislature, 
opposing the secession idea, and in 1866 to the 

mtucky senate. He was chosen lieu- 
tenant-governor in 1871, and member of 
Congress in 1876. He served as Speaker 
of the House, 1883-1889; United States 
Senator, 1890-1893; and Secretary of Treasury 
under President Cleveland, 1893-1897. In 
1897 he resigned to engage in business in 
New York City, associating with the firm 
of Curtis, Mallet, Prevost & Colt. 


Bar Associations 


North Dakota—The North Dakota Bar 
Association will hold its annual meeting 
November 10 and 11, instead of in September, 
as was first planned. Dean Pattee, of the 
law department of the University of Min- 
nesota, is to be one of the principal speakers 


Alabama.—The thirty-third annual meeting 
of the Alabama State Bar Association was 
held at Mobile, Ala., July 13-14. Col. Emmett 
O’Neal, Democratic nominee for Governor 
of Alabama, made the president’s address. 
Hon. Peter W. Meldrim of Savannah, Ga., 
made the annual address, on ‘Aaron Burr.” 
Papers were offered by Hon. Sam Will John 
on “The Jury Law,” by — & hn M. Chilton 
on ‘“‘Estoppels in Actions of Ejectment,” by 
McLane Tilton, Jr., on “‘The w, Lawyers 
and Law-making to the Business Man,” by 
C. B. Verner on “The Administration of the 
Criminal Law of Alabama,” and by Thomas 
M. Stevens on ‘ The Alabama Supreme 
+ Is Overworked and Should Have 
Relief.” 


Michigan.—The annual meeting of the 
Michigan State Bar Association was held 
at Marquette, Mich., July 26-27. It was 
decided to recommend to the legislature the 
enactment of an employers’ compulsory 
liability law. H.M. Oren of Sault Ste. Marie 
offered a paper on ‘Some Recent ‘Soo’ 
Legislation,” giving a review of the litigation 
regarding the water-power canal at the Soo 
and the riparian rights in St. Mary’s River. 
Burritt Hamilton of Battle Creek spoke on 
“Corporation Legislation’? and called atten- 
tion to numerous defects in the present laws. 
Officers were elected as follows: President, 
C. W. Perry, Clare; vice-president, A. B. 
Eldredge, ged secretary, William 
fi Landman, Grand Rapids; 

Villiam E. Brown, Lapeer. 


treasurer, 


Oklahoma.—For the annual meeting of 
the Oklahoma State Bar Association, to be 
held in Oklahoma City next December, a 
program has been arranged which will include 
the following papers: ‘The Employer's 
Liability to the Employee,’’ Duke Stone, Ada; 
“Progress of the gal Profession,” M. D. 
Owen, Chandler; ‘‘Problems of Probate 
Practice in Eastern Oklahoma,” H. A. 
Ledbetter, Ardmore; ‘‘Commission Form 
of Government for Municipalities,” J. 
Everest, Oklahoma City; ‘Harmless Error,” 
Judge Stillwell H. Russell, Ardmore; “The 
Corporation Commission and Its Powers,’ 
Clifford L. Jackson, Muskogee; ‘‘Intra-state 
Commerce as Affected by Interstate Com- 
merce,’”’ Homer B. Low, El Reno; ‘Juvenile 
Courts and Their Influence,” Judge J. T. 
Dickerson, Chickasha. 


Kentucky.—The president of the Kentuc 
Bar Association, Hon. Charles W. Metcalfe 
of Pineville, Ky., delivered the opening 
address at its annual meeting, which was held 
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at Middlesboro July 12-14, and other papers 
read were the following: ‘Distinguished 
urists the State Has Produced,’’ by Hon. 

. A. Berry of Paducah; ‘‘The Causes of 
Popular Dissatisfaction with the Adminis- 
tration of Justice in Criminal Cases and 
Remedies Therefor,’’ by Judge H. C. Faulkner 
of Williamsburg; ‘‘The Treatment of Crimi- 
nals,” by Eli H. Brown of Frankfort, chairman 
of the a, See: annual 
address, on ‘‘Our tlying Possessions,” by 
Hon. Reuben S. Silliman of New York; 
“Court Costs,” by Samuel L. Wilson of Lex- 
ington; and “The Jury System and the Jury 
Panel,”’ by Judge J. M. Benton of Winchester. 
The Mann bill, increasing the salaries of 
federal judges, was indorsed. 





Washington—Condemning the initiative 
and referendum, the power of recall, the 
insurgency movement in the Republican 
ranks, the hasty methods of making and un- 
making laws in the State of Washington, and 
declaring that legislation is rapidly approach- 
ing socialism, Hon. C. C. Gose of Walla Walla, 
president of the association, made a remark- 
able address at the annual meeting of the 
Washington State Bar Association, held at 
Bellingham, Wash., July 28-30. The special 
feature of the program was a paper by United 
States Senator Heyburn of Idaho on “The 
Unconstitutionality of the Conservation 
Scheme as It is Generally Understood.” 
Other papers were: ‘‘Federal and State 
Control of Waters, including Fisheries,” 

C. W. Dorr, Seattle; ‘‘Admiralty Juris- 
diction,” by Ira Bronson, Seattle; ‘‘Some 
Reasons for the Failure of City Government,” 
by George A. Lee, Spokane. 





Indiana.—At the fourteenth annual meeting 
of the Indiana State Bar Association, held 
at Indianapolis July 6-7, Frederic J. Stimson 
of Boston made the annual address on “The 
Test of Legality in Combinations,” the theme 
of which was that the laws dealing with com- 
binations or great corporations will be the 
most important branch of the law for the next 
generation to come. Governor Marshall 
talked about ‘‘The Old-Fashioned Lawyer,” 
and papers were offered by George H. Gifford 
of Tipton on “Crude Legislation,” George 
A. Cunningham of Evansville on ‘The 


. Every-day Lawyer,” Conrad Wolf of Ko- 


komo on “‘Indiana Practice,’’ and Charles W. 
Smith of Indianapolis on ‘Current Criticisms 
of Courts and Lawyers.” The following 
officers were elected: President, William A. 
Ketcham, Indianapolis; vice-president, 
Thomas E. Davidson, Greensburg; secretary, 
peorge H. Batchelor, Indianapolis; treasurer, 
Frank E. Gavin, Indianapolis. 





Texas—Col. George R. Peck of Chicago, 
eneral counsel of the Chicago, Milwaukee & 
t. Paul Railroad, and former president of the 

American Bar Association, delivered the 
annual address at the annual meeting of the 
Texas State Bar Association, held at San 
Angelo, Tex., July 5-7. His subject was 
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“The Growth of Institutional Government,” 
in which he outlined the growth of the powers 
of the federal government. In his annual 
address President W. H. Burges criticised 
the legislature for the steadily increasing 
number of its enactments. Hon. Allen D. 
Sandford of Waco delivered an address on 
“The Lawyer in History,” Hon. Louis M. 
Dabney of Dallas read a paper on “Pleading 
and Practice in the Happy Land of Canaan,” 
and Hon. Charles W. Ogden of San Antonio 
discussed ‘“‘The Honorarium.” The follow- 
ing officers were elected: President, Hon. 
Hiram Glass of Texarkana; vice-president, 
Hon. R. E. L. Saner of Dallas; treasurer, Hon. 
William D. Williams of Fort Worth (re- 
elected); secretary, Joe Bob Cave of Austin 
(re-elected). 





Ohio.—Senator Bailey of Texas was to have 
delivered the annual address before the Ohio 
State Bar Association, but was unable to be 
a. At the thirty-first annual meeting, 

eld at Cedar Point July 6-8, Hon. — 

R. Garfield was a prominent figure, offering 
an informal report on behalf of the committee 
appointed a year ago to investigate workmen’s 
compensation. President Jerome B. Burrows 
of Painesville delivered an able address on 
“Current Legislation,” in which, advocating 
reforms in procedure, he said, ‘‘the bar is too 
conservative for the business interests of 
the country, the latter having advanced 
fifty years beyond the former.” There was 
a discussion of the subject, ‘“Modern Legisla- 
tion, Its Volume and Methods.’’ The follow- 
ing officers were elected: President, Judge 
Allen Andrews, Hamilton; secretary, Gilbert 
H. Stewart, Jr., Columbus; treasurer, C. R. 
Gilmore, Dayton; vice-presidents, William 
Dickinson, T. N. Baldwin, H. T. Matcher, 
John H. Price, Don Sowers, Edwin Mansfield, 
T. A. Jones, P. A. Hollingsworth, Atlee 
Pomerene, W. R. Harrington. 





Missouri——The Missouri Bar Association 
held its twenty-eighth annual meeting at 
Excelsior Springs, Mo., July 27-28. The 
resident’s address was delivered by Hon. 
. H. Halliburton of Carthage. United States 
Senator Charles J. Hughes of Colorado, who 
was to give the annual address, was prevented 
by illness from attending. Some discussion 
was given to the subjects of procedural reform 
and expert testimony. apers presented 
included the following: ‘‘The Income Tax 
Amendment,” by Hon. Henry Wade Rogers, 
dean of Yale Law School; ‘‘Some Reasons 
for the Growing Disrespect for the Law,” 
by Hon. Emmanuel M. Grossman of St. 
Louis; “Supervision of Legislation,’ by 
Hon. Homer Hall of Trenton, Mo.; ‘“‘Com- 
binations in Restraint of Trade and Com- 
merce,’”’ by Hon. Elliot W. Major, attorney- 
general of Missouri; ‘‘Some Defects in Our 
Criminal Code and How to Remedy Them,” 
by Hon. North T. Gentry of Columbia, Mo. 
J. J. Vineyard of Kansas City is the new 
se pe and Emmanuel M. Grossman of 
t.1 Louisgtreasurer. Lee Montgomery of 
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Sedalia, who has been secretary for several 
years, was re-elected. 


Minnesota—The Minnesota State Bar 
Association, at its annual meeting held at 
St. Paul August 3-5, went on record in favor 
of a larger State Supreme Court membership 
and separate elections for judicial officers, 
but the Association failed to indorse the pro- 
— increase of pay for federal judges. 

ongressman John S. Esch of Wisconsin 
spoke on ‘‘Federal Control of Stock and Bond 
Issues of Interstate Carriers.’’ Mr. Esch 
suggested as a remedy for stock-watering 
Congressional enactments forbidding any 
common carrier to issue stock, bonds or notes 
payable more than one year from date of 
issue, except when necessary for the acquisi- 
tion of property, extension or improvement 
of its lines and facilities, or the improvement 
or maintenance of its service. The following 
officers were elected: President, James D. 
Shearer, Minneapolis; vice-president, C. A. 
Severance, St. Paul; treasurer, Royal A. 
Stone, St. Paul, re-elected; secretary, Charles 
Farnham, St. Paul, re-elected. 


West Virginia—The twenty-sixth annual 
meeting of the West Virginia Bar Association 
was held July 14 and 15 at White Sulphur 
Springs. The retiring president, William E. 

aymond of Sutton, spoke on “Our Laws 
of Eminent Domain,” and addresses were 
delivered by ex-Governor George Wesley 
Atkinson on ‘‘The United States Court of 
Claims,’”’ by Thomas H. Cornett on “Our 
Law of Administration,” by Luther C. 
Anderson on “Should West Virginia have a 
Workmen’s Compensation Law?’ by Judge 
J. M. Benton on ‘The Jury System and 
the Jury Panel,’’ and by Hon. S. M. Wilson 
on ‘‘Court Costs.’’ The association committed 
itself in favor of two proposed constitutional 
amendments, one increasing the Supreme 
Court of Appeals from a membership of five 
to one of seven, the other allowing women 
to be appointed as notaries-public. Officers 
as follows were elected for the year: Presi- 
dent, W. W. Hughes; vice-presidents, Judge 
Willis of New Martinsville, Senator Fred O. 
Blue of Philippi, John A. Preston of Ronce- 
verte, Walter Pendleton of Spencer, Hon. 
F. B. Enslow of Huntington; secretary, 
Charles McCamic of Moundsville; treasurer, 
C. A. Kreps of Parkersburg. 


ag oe and Maryland.—The Viriginia 


Bar Association and the Maryland Bar 
Association met jointly at Hot Springs, Va., 
July 26-28. The chief feature of the meeting 
was the annual address, which was delivered 
by Mr. Justice Lurton of the United States 
Supreme Court, and dealt with the subject, 
‘What Shall it be,—a Government of Law 
or a Government of Man?’ protesting in no 
measured terms against the “dangerous 
notion”’ that a constitution or statute is to be 
treated by either the executive or the ju- 
diciary as if it were a ‘‘nose of wax,” to be 
wisted and molded according to the fancy 


of the occasion. The Mann bill, increasing 
the pay ofZfederal judges, was indorsed b 
the Virginia Association, which also adopted 
the American Bar Association Canons of 
Ethics. President R. Walton Moore of the 
Virginia Association delivered an address on 
“Grotius, and the Movement for Inter- 
national Peace.’’ ‘‘Disarmament and peaceful 
armament,” said Mr. Moore, ‘‘were the prin- 
ciples of Grotius, which are becoming stronger 
as time goes on.” Former Governor A. J. 
Montague of Virginia discussed the question, 
“How Far the United States Supreme Court 
May Be Taken as a Model for an International 
Court of Arbitral Justice,’’ and George White- 
lock of Baltimore took for his subject, ‘‘The 
Federal Law of Damages for Death by 
Negligence at Sea.” Other papers were 
offered by Hon. Alfred P. Thorn, general 
counsel of the Southern Railway, and by 
President Edwin A. Alderman of the Univer- 
sity of Virginia, among others. Henry St. 
George Tucker acted as toastmaster at the 
joint banquet. The following officers were 
elected: For the Virginia Bar Association: 
President, Judge George L. Christian, Rich- 
mond; vice-presidents, J. S. Barbour, J. 
Norment Powell, Joseph Stebbins, Jr., Walter 
S. Taylor and R. Cray Williams; secretary 
and treasurer, James B. Minor, Richmond. 
For the Maryland Bar Association: President, 
W. L. Marburg, Baltimore. 


Miscellaneous 


The fourth International Conference of 
American Republics was formally opened 
at Buenos Ayres July 12 for a session of 
five or six weeks. The conference met in 
order to adopt a series of conventions and 
resolutions framed for the actual good of the 
various states on the American continent, 
subject to ratification by the governments 
concerned. 


The suggestions of W. W. Davies of Louis- 
ville, as to the best means of stopping the 
ambulance-chasing evil, should interest the 
profession. In a report to the Kentucky 
State Bar Association at its annual meeting 
in July, he said: “The Kentucky State Bar 
Association ought to wake up and earnestly 
agitate the passage of a law by the legis- 
lature making all contracts for contingent fees, 
in damage cases, void, where the attorney 
has solicited the case and obtained the con- 
tract for contingent fees upon such solicita- 
tion. The right should be given to the 
damaged party—the plaintifi—to repudiate 
the contract at any time. Perhaps such right 
exists now under the law relative to main- 
tenance and champerty. But a_ strong, 
clear statute upon the subject will greatly 
assist... . Again I aon that there 
should be a provision of law, operating in 
conjunction with the above provision, fe- 
quiring the attorney for plaintiff in a damage 
action to attach to his petition an affidavit 
to the effect that the case was in no way 
solicited by him or any agent or ‘runner 
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for him. Then let the attorney be subject 
to the criminal law for false swearing in such 
affidavit, and let him be disbarred by the 
single fact of the finding of a jury against 
him.” 





The sixteenth annual convention of the 
Commercial Law League of America was held 
at Narragansett Pier July 18 to 23. Hon. 
Amasa M. Eaton of rovidence, R. L, 
welcomed the members in a scholarly address. 
The annual address of President Henry 
Deutsch of Minneapolis was most admirable. 
As a result of the work of President Deutsch 
through the year, a more friendly relation has 
been brought about with the Credit Men’s 
Association. Their president, F. H. McAdow, 
of Chicago delivered an address on the second 
day, on “The Business Lawyer and the 
Credit Man.” Hon. C. M. gm Judge 
of the U. S. District Court, New York City, 
delivered an illuminating address on ‘‘Bank- 
ruptcy in Relation to Commerce,” in which 
he declared the national Bankruptcy Act a 
check on crazy credit and bald fraud, and 
described the relation of bankruptcy to 
commerce as ‘‘that of a safety-valve as well 
as a waste pipe.”” Addresses were made by 
Harold Remington, author of ‘‘Remington 
on Bankruptcy,” by Hon. Nathan Littlefield, 
one of the referees for Rhode Island, by 
Abram Elkus, chairman of the special com- 
mittee on bankruptcy, by Mr. Edward B. 
Page of New York and by Henry Rosenberg, 
manager of the National Association of 
Clothiers. Franklin A. Wagner of New York, 
ina paper on ‘‘A Draft of a Uniform Corpora- 
tion Law,” expressed his belief that ‘“‘the time 
has come when business corporations shall 
stand out in the open and fight for their 
rights. When the people have been educated 
to understand the injurious effect to business 
interests and to themselves of baiting and 
harassing corporations, whether good or bad, 
conservative constructive legislation will 
become the rule and not the exception.”” H. 
T. Newcomb of Washington, D. C., expressed 
the opinion that certain sections of the latest 
railroad bill not only impose on the Inter- 
state Commerce Commission what its former 
chairman, the eminent Judge Cooley, re- 
garded as “superhuman’”’ duties, but that 
these duties manifestly partake of the 
character of legislation. A paper by N. W. 


- Littlefield of Providence, on ‘Commerce 


and the Bankruptcy Act” was read by 
Chester W. Barrows, his associate, and 
“Corporations as Commercial Collection Agen- 
cies’ was the subject of an address by 
Frederick H. Denman of New York. The 
Teport of the committee on uniform rates 
Was unanimously adopted by the conven- 
tion, and the schedule of fees suggested by 
them approved as the minimum scale. The 
Secretary reported the total membership of the 
League to be 2,300, an increase of 275 over 
last year. The following officers were elected 
for the coming year: President, A. V. Cannon, 
of White, Johnson & Cannon, Cleveland, Ohio; 
first vice-president, Joseph Madden, Keene, 
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N. H.; second vice-president, E. E. Donnelly, 
Bloomington, Ill.; third vice-president, Henry 
C. Schaertzer, San Francisco, Cal.; treasurer, 
W. O. Hart, New Orleans, La. (re-elected) ; 
recording secretary, Henry W. Backus, 
Cincinnati. 


Necrology—The Bench 


Allison, John P.—At Sioux City, Ia., 
og B 14, aged 79. Member of Harvard class 
re) ’ 





Almy, Bradford—At Ithaca, N. Y., July 4, 
aged 65. County judge for twelve years; 
mayor of Ithaca for two years. 

Barker, Albert N.—At Spencerport, N. Y., 
July 30, aged 71. Justice of the peace for 
twenty-four years. 

Biddle, Craig —At Andalusia, Pa., July 26, 
aged 87. Former judge of the Court of 
Common Pleas of Philadelphia; served in the 
state legislature in 1849; heard the noted 
case of Senator Quay on the charge of de- 
frauding the state. 

Burns, John M.—At Ashland, Ky., July 20, 
— 86. Former circuit judge; city solicitor 
of Ashland; known as an eloquent orator 
throughout Kentucky, Ohio and West Vir- 
ginia. 

Cook, John M.—At Steubenville, O., July 10, 
aged 67. One of the most eminent lawyers 
of the eastern Ohio bar; former prosecuting 
attorney; judge of the Circuit Court of the 
eastern Ohio district for twenty years; a 
man of excellent character and high prin- 
ciples. 

Darling, J. R—At Groton, Vt., July 15, 
aged 87. For thirty-eight years town clerk of 
Groton; served in Vermont legislature; state 
senator in 1880; assistant judge of Caledonia 
County. 

Desnoyers——At Montreal, Can., July 4, 
aged 75. For many years member of the 
license commission; formerly judge of the 
Magistrate’s Court, and judge of the Sessions 
in Montreal for thirty-eight years. 

Garoutte, Charles H.—At Berkeley, Cal., 
uly 17, aged 56. One of the brightest legal 
ights of the state; district attorney at the 
age of twenty-three; in 1885 elected to the 
Superior Court of California; in 1890 elected 
to the Supreme Court. 

Gregory, George F.—At St. John, N. B., 
July 23, aged 71. Former judge of the 
Supreme Court of New Brunswick. 

Hillyer, C. V.—At Washington, D. C., 
July 15. Prominent in Fernandina, Fla.; 
retired from the bench to enter insurance 
business. 

Hoke, Joseph T. At Kingwood, W. Va., 
July 26, aged 76. Served in the state senate; 
congressman for one term; judge of the 
thirteenth judicial district; nited States 
consul at Windsor, N. S 

Lake, George B.—At Omaha, July 29, 
aged 64. Practised in the Ohio Supreme 
Court in 1851; for six years speaker of the 
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House in the territorial legislature of Ne- 
braska; one of the committee to draft the 
first state constitution under which Nebraska 
was admitted to the Union; in 1866 elected 
Associate Justice of the Supreme Court, serv- 
ing for seventeen years. 

Phelps, Lester D—At Rockville, Ct., July 3, 
aged 72. Probate judge for the district of 
Ellington, had served as associate judge of 
the city court, and in many other offices. 

Roberts, D. M.—At Atlanta, Ga., July 28. 
Former circuit judge and one of the best 
known lawyers in Georgia. 

Robertson, P. C-—At Globe, Ariz., July 9. 
Sent to California legislature; took prominent 

rt in drafting of the second constitution 
that state; probate judge in Globe, Ariz., 
for four terms. 

Sebring, J. C.—At Boise City, Ida., July 
16. Probate judge of Canyon county. 

Stone, Charles Francis.—At Laconia, N. H., 
July 25, aged 66. Judge of the New Hamp- 
shire Superior Court; served in the legislature; 
chairman of the Democratic State Committee; 
appointed naval officer of the port of Boston 
by President Cleveland, serving four years. 


Vail, James Howell——At Muscatine, Ia., 


July 19, aged 82. For several years member 
of the city council of St. Louis; assistant 
circuit attorney, judge of the fifteenth 
judicial district of Missouri and judge of the 
Court of Appeals; for years district judge in 
North Dakota. 


Necrology—The Bar 


Bain, James H.—At Glens Falls, N. Y., 
uly 16, aged 59. Prominent member of 
arren county bar. 

Bristol, Louis H.—At New Haven, Ct., 
uly 20, aged 71. One of the oldest and best 

own lawyers in New Haven; was graduated 
from Yale in 1859. 

Carlisle, John G—At New York City, 
July 31, aged 75. 

Cox, James Richard—At Auburn, N. Y., 
aged 90. Former law partner of Secretary 
Seward; famous as a lawyer in Louisiana 
and Texas; an Abolitionist and knew Lincoln. 

Croze, Lawrence L.—At Houghton, Mich., 
quly 4, aged 37. Justice of the peace of 

ortage township. 

Davies, William G.—Tuxedo, N. Y., July 26, 
aged 68. Prominent New York lawyer. 

Dowley, Hugh—At Sidney, O., July 18, 
ee 55. Former county clerk of the Common 
Pleas court. 

East, William H.—At Bloomington, Ind., 
July 10. Won local fame as counsel for the 
defense in the Chelsey Chambers Monon 
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Express robbery case and wrote a novel 
based on the crime. 

Hardy, Hon. Henry.—At Defiance, Ohio, 
july 9, aged 83. Served four years in the 
egislature; prosecuting attorney, recorder 
of Defiance county for six years. 

Jones, Alfred Mills—At Waukesha, Wis, 
aged 73. Popularly known as “Long”’ Jones; 
state chairman of the Republican party in 
Illinois for twelve years; member of th: 
state senate in Wisconsin; made collector 
of internal revenue by President Hayes; 
United States marshal. 

Johnson, William F.—At Philadelphia, Pa., 
July 26, aged 73. Philadelphia's oldest 
active lawyer, highly esteemed by his brethren 
of the bar. 

Moore, Joseph C—At New York City, 
od 26, aged 32. Former legislator of Rhode 
sland; on his admission to the bar before 
he was twenty-one was the youngest 
lawyer the state had ever had. 

Morse, Col. Daniel S—At Burlington, Vt., 
July 8, aged 77. Educated at Dartmouth; 
personal friend of Lincoln at Springfield, Ill, 
and employed by him in drawing briefs. 

Muzzey, Col. David P.—At Cambridge, 
Mass., August 3, aged 72. Lawyer and former 
Unitarian clergyman. 

Neill, Alexander, Sr—At Hagerstown, Md., 
—~ 14, aged 66. Of prominent old Maryland 
amily; oldest member of Washington County 
bar; elected to Maryland legislature in 1869; 
auditor of the county court. 

Ridgeway, James W.—At Me., 
eer 27. Formerly district attorney of 

ings County, N. Y.; defended ‘‘Al’’ Adams, 
the noted ‘‘policy king.” 

Rodman, Alfred—At Dedham, Mass., July 
5, aged 61. Vice-president of the Bay State 
Trust Company; admitted to bar but never 
practised. 

Sabine, Hylas.—At Cambridge, Mass., 
July 25, aged 81. Former state senator, state 
auditor, and railroad commissioner of Ohio; 
one of the first men in the country to enforce 
state supervision of railroads and compulsory 
railroad returns with regard to public safety 
and service. 

Smith, Alexis C—At Rochester, N. Y., aged 
58. Former commander of the New York 
Twenty-third Regiment, National Guard. 

Tirrell, Charles Q.—At Natick, Mass. 
ad 31, aged 65. Former representative in 

assachusetts legislature; in 1880 senator 
from fourth Middlesex district; in 1890 
entered Congress; close friend of President 
Taft. 

Venable, Major Richard Morton.—At Bal- 
timore, Md., July 10, aged 71. 
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Among the various subjects which go to make up the broad topic of legal ethics, the 
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more shadowy than in the matter of securing professional publicity. ; , 

That certain forms of advertising by lawyers are entirely proper will be readily 
conceded, if the word ‘‘advertising”’ be taken in its dictionary sense of ‘‘making known 
by a public notice.”—Law Notes, November, 1909. 
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Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
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